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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs K Antonson

	Scheme
	:
	The NHS Injury Benefits Scheme

	Administrator
	:
	The Scottish Public Pensions Agency (SPPA)


MATTERS FOR DETERMINATION

1. Mrs Antonson considers that she has been incorrectly refused an injury benefit under the NHS (Scotland) (Injury Benefits) Regulations 1998.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Background

3. Mrs Antonson was employed as a Clinical Nursing Manager for Tayside Primary Care NHS Trust (Tayside). She retired on the grounds of ill health in March 2001 and, at the same time, applied for an injury benefit.

4. Dr Grimmond, a Hospital Practitioner at Tayside Occupational Health & Safety Service, wrote to Mrs Antonson’s GP, Dr Fallon, on 25 October 2000 requesting a medical report on Mrs Antonson. Dr Grimmond said that she had first seen Mrs Antonson in November 1998 when she had reported suffering from anxiety symptoms, which she had attributed to a difficult work situation. Dr Grimmond said that Mrs Antonson had reported difficulty coping with the management aspects of her post and had discussed a difficult relationship with her consultant.

5. Ms Kilfedder (a Clinical Psychologist) wrote to Dr Grimmond on 8 November 2000,

“… I have seen Mrs Antonson on three occasions since her re-referral to this service in May 2000. I had previously seen Mrs Antonson on seven occasions between December 1998 and August 1999 following a referral by yourself.

… At first assessment in December 1998 Mrs Antonson presented with a range of significant depressive features including low mood, lack of interest and motivation, poor memory and concentration, fatigue, sleep disturbance, reduced appetite and social withdrawal. She also reported feelings of “panic” … She was also at that time signed off her work.

This presentation appeared to be the result of a number of chronic work stressors including conflict with the line management, a perceived lack of support, high workload, high levels of responsibility with a perceived lack of sufficient control over events and having to provide support to more junior staff.

… Mrs Antonson made a graded return to work commencing in May/June 1999 and was discharged from this service in August 1999 …

Mrs Antonson was seen again in June 2000, at her request, by which time she had been off sick from work for approximately two months. This was precipitated by a new structure being imposed at work with little consultation, a down-grading and increased responsibilities. During this process Mrs Antonson began to re-experience anxiety symptoms, disturbed sleep and social withdrawal. She reported having “panic attacks” approximately once a day and she suffered a grand mal seizure which required a period of investigation. After an unsuccessful attempt to return to work gradually after a period of annual leave Mrs Antonson was again signed off … Since then the anxiety symptoms have much reduced although not completely resolved …

… Mrs Antonson feels she could not return to her previous place of work and it is also my opinion that she will be unable to achieve this again. I will however offer her a small number of sessions to work towards some further improvements psychologically.”

6. Dr Fallon, wrote to Dr Grimmond on 13 December 2000,

“I have been seeing [Mrs Antonson] regularly since she registered with our practice in June ’99. As you mentioned in your letter she had just returned to work at that time and appeared to be coping well despite her previous problems. However, she began to feel increasingly stressed at work again and this period of increased stress culminated in a seizure on 24.02.00. Not surprisingly after this her anxiety symptoms became much worse and obviously there were multiple investigations to try and determine the cause of the seizure. The uncertainty over the cause of the seizure this time obviously exacerbated Mrs Antonsons situation and she has never really recovered since then. Certainly all the investigations to try and determine the nature of the seizure have been unhelpful and no obvious cause has been found. It is Mrs Antonson’s belief that her seizure was related to the stress that she felt she was under at the time and I believe that one of her Consultants may well have suggested that this is possible.

Currently Mrs Antonson continues to suffer significant anxiety and depressive symptoms and when seen in October this year had slipped back a little and was starting to suffer more early morning waking and had become much more emotionally labile again.

Given the nature of the symptoms and the duration it is my opinion that Mrs Antonson will be unfit to return to her previous post as a Clinical Nurse Manager and I would certainly consider her to be permanently incapacitated as a result of her current symptoms.”

7. Dr Grimmond prepared a report in connection with Mrs Antonson’s ill health early retirement application on 28 December 2000. She said,

“I first saw [Mrs Antonson] as a self-referral at the end of November 1998 when she presented with anxiety symptoms associated with poor concentration and poor memory. She felt that these anxiety symptoms were related to a difficult working situation, in particular problems carrying out her management roles, and a difficult working relationship with one particular consultant.

At that time due to the severity of her symptoms I advised a period off work and she was referred to a clinical psychologist for further assessment … With support she improved and returned to work in June 1999.

I did not see her … for a period from April 1999 to April 2000 when again she self-referred. She advised when she first returned to work in June 1999 that she had coped well with her duties, her anxiety symptoms had improved and she began to enjoy her work again. Unfortunately in December 1999 she developed a recurrence of her anxiety symptoms which she advised were due to further difficulties in her working relationship with the consultant mentioned above and unresolved management issues which she had previously discussed with her seniors. At the end of December she was also advised of changes to her post which she felt would involve her in more work to be carried out in less time.

Subsequent to this she suffered an epileptic seizure in January 2000 and was referred to a neurologist … no specific cause has been found for this incident other than being related possibly to stress …”

8. Dr Grimmond said that she considered Mrs Antonson to be permanently incapable of efficiently discharging the duties of her employment.

9. The SPPA wrote to Mrs Antonson on 23 March 2001, following her application for an injury benefit,

“… We would expect a stress related condition to be attributable to exceptional circumstances at work before considering entitlement to benefits. Therefore, for this type of claim the expectation is that the cause of any stress related condition will have to be linked to exceptional circumstances and not to the normal stress experienced in the post, for example attendance at a major disaster, harassment or bullying, unreasonable demands made by the employer etc. Therefore, to be eligible for injury benefits the applicant not only has to prove that their condition is attributable to their employment but also that it was due to exceptional circumstances.

In assisting us in determining whether your stress related condition is linked to your employment and meets the above requirements we require you to submit medical evidence which supports your claim. It would be helpful if you could answer the following questions:

1. Were you expected to work additional hours without pay or time off in lieu, (if so how many)?

2. Did your duties change during your employment due to – your ill-health (lighter duties), re-organisation or promotion – if so please give us full details?

3. Did you suffer any harassment or bullying prior to leaving your post – if so please give us full details?

4. Were you involved in any traumatic or unusual incident – please give full details?

5. Have you found any other employment, or will you soon be starting a new job since leaving your NHS post?”

10. Mrs Antonson replied on 24 April 2001. She explained that she had found herself unable to tackle her managerial workload within her normal working hours and it had therefore taken up her evenings and weekends. Mrs Antonson said that she had been unable to provide the standard of management outlined in the Trust’s Management Standards because of lack of time and bullying and harassment by Dr S. She said that she had been assured that her workload would be reduced after her six month period of sick leave ending in June 1999 and that Dr S would not have managerial involvement in nursing matters. Mrs Antonson said that she was receiving Incapacity Benefit but that this was due for review. She said that she would be unable to work because she was still experiencing poor sleep, memory and concentration and social withdrawal.

11. The SPPA contacted Tayside about Mrs Antonson’s allegations. Tayside responded on 10 July 2001. They explained that a collective grievance had been lodged by members of staff regarding bullying and harassment. Tayside said that both Dr S and Mrs Antonson had been associated with the grievance in 1999 but at no time prior to her most recent illness had Mrs Antonson made any allegations against Dr S. They explained that it had been decided that no action should be taken in respect of the allegations against Mrs Antonson and that a subsequent investigation had found that there was no evidence of bullying or harassment on the part of Dr S. As to the alleged increase in Mrs Antonson’s workload, Tayside said there had been a review of Mrs Antonson’s role following the reorganisation of NHS Trusts in Scotland in 1999. They said that they had been mindful of Mrs Antonson’s health record and had discussed the changes to her role and responsibilities with her. Tayside suggested that the changes to Mrs Antonson’s role had been modest by comparison with others. They said,

“During discussions with Mrs Antonson during her period of sick leave leading up to her retirement on health grounds, she made reference to the specific alleged causes noted above. In the Trust’s view, any discussion of these at that point in time would have been totally inappropriate given her state of health and would in all probability have delayed her recovery. The managers involved in these interviews were not in a position to judge whether the allegations were a result of her illness or the extent to which these suggested causes had contributed to her illness. At no time during these interviews was it intimated by the Trust that these allegations were accepted as being factually correct or the cause of her illness.”

12. Dr Fallon wrote to the SPPA on 16 August 2001,

“As Mrs Antonson’s GP I would like to confirm that her current extended absence from work is due to stress, anxiety and depression all brought about by her working environment. Really in the past 18 months Mrs Antonson has made very little progress and is still requiring regular antidepressant medication and beta blockers to try and control the anxiety symptoms.

Given the current duration with very little improvement in her clinical situation I cannot envisage a time at which she will be able to resume her normal duties and I would therefore consider her to be permanently unfit to return to work.”

13. Mrs Antonson wrote to Dr Thom (medical adviser to the SPPA) on 11 September 2001 saying that she was sending copies of all the information related to her health problems, including her GP’s notes. She said that Dr Fallon had been through the notes with her and that there were no psychiatric problems before 24 November 1998.

14. On 18 September 2001 the SPPA wrote to Tayside requesting details of the collective grievance referred to in their letter. These were provided on 4 December 2001.

15. On 5 February 2002, a SPPA’s medical adviser stated,

“Inability to work relates to an interpersonal relationship problem at work. A formal investigation was carried out with regard to the management techniques of the other person (albeit relating to other complaints) and this found that a considerable body of information was hearsay which could not be substantiated and investigation into her conduct showed no basis for disciplinary action and no evidence of bullying or harassment. Mrs Antonson herself was also involved as a defendant in this investigation.

Mrs Antonson’s problems with [Dr S] were not highlighted until after this investigation and while Mrs Antonson gives a full account of her version of events these have neither formally been investigated nor substantiated nor has [Dr S] therefore been given the right to reply. Also the question of the contribution any actions by Mrs Antonson on the situation and her subsequent illness cannot be excluded as a result.

Mrs Antonson was also unhappy with the redeployment following reorganisation both from the aspect of grading and workload. Unhappiness with reorganisational regrading provided appropriate steps are taken during the assessment period is not a qualification for NHS injury benefit.

The question of workload levels is not considered the primary factor for inability to work which is considered to be due to the interpersonal relationship issues. It would also appear that reasonable steps were being taken to assess and address workload issues.”

16. On 7 February 2002, Dr Thom stated,

“NHS Injury rejected on basis that considerable body of information submitted was “hearsay” and while not discrediting Mrs Antonson was not substantiated or formally investigated. Previous unrelated investigation into primary problem ([Dr S’s] relationship/management style) through joint complaint on actions [Dr S] and Mrs Antonson found no basis for disciplinary action and no evidence of bullying or harassment.

QUOTE  The medical adviser considers the primary issue is that of an interpersonal relationship problem with information provided being mainly personal comments and “hearsay” which unfortunately has not been substantiated by formal investigation.”

17. Mrs Antonson’s application for an injury benefit was turned down and she appealed. The SPPA therefore sought further medical advice. Their medical adviser, Dr Rennie, completed a Medical Adviser’s Report form on 26 July 2002 and said,

“Having read all evidence in the file my conclusion is that the story presented by Mrs Antonson is entirely consistent with the effects on her of behaviour which she perceived as bullying/harassing and the fact that there is no independent corroborating evidence presented is also consistent with the nature of instances of bullying/harassment.”

18. On 5 September 2002, Dr Rennie stated,

“Mental state has arisen wholly as a result of events in work and relapsed on re exposure and has then not recovered fully in given time scale. Although she can currently only work 2 nights there is a reasonable chance that she could increase this before retirement age.”

19. Dr Rennie completed a further Medical Adviser’s Report form on 18 October 2002 in which she assessed Mrs Antonson as suffering a reduction in earning capacity of more than 25% but not more than 50%. She said,

“This takes into account the work which she is currently doing and the fact that she may be able to do some increase in hours but not more demanding work in years to come.”

20. Dr Thom referred Mrs Antonson’s case to another medical adviser, Dr Cleeland, on 18 November 2002. In his referral letter, Dr Thom said that Mrs Antonson’s application for an injury benefit had been rejected by the first medical adviser on the basis that much of the information submitted was hearsay and unsubstantiated. He said that an investigation into the actions of Mrs Antonson and Dr S had found no evidence of bullying or harassment and the question had arisen with regard to Mrs Antonson’s own actions in the development of her illness which would lead to exclusion from an injury benefit award. Dr Thom explained that a second medical adviser had taken the stance that, although no factual information had been provided, she regarded the statements made by Mrs Antonson as fact and had awarded an injury benefit on that basis. Dr Thom said that, in view of the conflicting opinions, the SPPA had requested a further review of Mrs Antonson’s application.

21. On 27 November 2002, Dr Cleeland completed a review form concerning Mrs Antonson’s application for an injury benefit. He stated,

“I have read all of the documents relating to this case. Whilst the applicant’s account of her alleged experiences is moving and convincing, I have to agree with previous SPPA Medical Advisers (ie disagree with Dr Rennie) that there is no independent evidence presented to substantiate either the allegations made by Mrs Antonson about [Dr S], or a direct link between the events described and her current illness. Her condition cannot on this basis, without such evidence, be considered to be wholly or mainly attributable to work.”

22. The SPPA turned down Mrs Antonson’s appeal and she therefore appealed to the Scottish Ministers. Consequently, a further medical report was sought.

23. Dr Leckie (Lead Consultant in Occupational Medicine, Occupational Health & Safety Advisory Service) wrote to the SPPA on 14 May 2003. He concluded,

“There is no doubt that this lady did suffer from a significant illness. However, there is significant doubt as to the cause of this illness. Mrs Antonson has not presented any substantiated evidence to confirm her allegations about the work practices, workload, or colleagues. Indeed, the evidence presented to me is that her employers do not accept the factual basis of her allegations and their disciplinary investigations into allegations against the Clinical Director did not find any evidence to support allegations of harassment and bullying by [Dr S] to Mrs Antonson.

Therefore, for the above reasons I am unable to support Mrs Antonson’s claim that she sustained an injury or contracted a disease in the course of her employment, which is wholly or mainly attributable to her employment.”

24. The SPPA wrote to Mrs Antonson on 28 May 2003 informing her that Dr Leckie had submitted his report and enclosing a copy. They said that Dr Leckie was in no doubt that Mrs Antonson had suffered from a significant illness but that he felt there was significant doubt as to the cause. The SPPA said that, in Dr Leckie’s opinion, there was no substantial evidence to confirm her allegations about her workload or harassment and bullying by colleagues. They said that Dr Leckie therefore considered that Mrs Antonson’s illness was not wholly or mainly attributable to her former employment. The SPPA explained that, having regard to the medical advice, the Scottish Ministers had determined that Mrs Antonson was not entitled to an injury benefit.

SUBMISSION FROM THE SPPA

25. The SPPA submit:

25.1. All cases are referred to professional medical advisers. Their letter of 23 March 2001 (see paragraph 9) was intended to allow Mrs Antonson to provide as much evidence as possible to detail how her condition had been caused in the course of her NHS employment.  The letter was not referred to any medical adviser.
25.2. At all times, they have attempted to ensure that the Injury Benefit Regulations 1998 were applied and, in particular, Regulation 3(2).

25.3. Mrs Antonson has been seen by a number of medical advisers, who have all come to the same conclusion; that her illness was not wholly or mainly attributable to her employment.

25.4. The decision was made on the basis of the medical evidence. No objective test was applied. The only evidence considered was that provided by Mrs Antonson.

25.5. Dr Leckie was asked to consider: (1) whether Mrs Antonson had sustained an injury or contracted a disease in the course of her employment, which was wholly or mainly attributable to her employment; (2) if so, whether her earning ability was permanently reduced by more than 10%; and (3) if so, the degree by which her earning ability had been reduced. No other tests or conditions were mentioned to Dr Leckie. He was not satisfied that Mrs Antonson’s condition was wholly or mainly attributable to her employment.
25.6. The test required by Regulation 3(2) is an objective question of fact. Mrs Antonson thinks that her injury is wholly or mainly attributable to her employment. In the case of a stress related injury, the injured person’s perception of what has happened must be a material consideration.  There are other questions that might be asked such as whether there are objectively verifiable factors at work (such as restructuring, harassment or bullying investigations) that might cause a stress related injury.
CONCLUSIONS
26. Mrs Antonson’s eligibility for an injury benefit under the Regulations (see Appendix) rests upon her ‘injury’ being ‘wholly or mainly attributable to the duties of [her] employment’. She retired on the grounds of ill health, suffering from stress-related anxiety and depression. The SPPA take the view that, for a stress-related condition to be considered ‘attributable’ there must be some ‘exceptional circumstances’ over and above ‘the normal stress experienced in the post’. They gave the examples of attending at a major disaster, harassment/bullying or unreasonable demands made by an employer. The questions asked of Mrs Antonson were geared towards establishing whether her work experience contained any of the exceptional circumstances SPPA were looking for. I doubt, however, whether SPPA were correctly interpreting of the Regulations.

27. Even though the SPPA’s letter of 23 March 2001 was not referred to the medical adviser, it reflected the SPPA’s understanding of the Regulations.
28. The Regulations refer to an injury sustained or a disease contracted ‘in the course of the person’s employment’. There is no reference to ‘exceptional circumstances’.

29. Mrs Antonson’s reply to the 23 March letter referred to a workload, which required her to work outside of her normal hours on a regular basis, and ‘bullying’ by a consultant. The SPPA’s medical adviser suggested on 5 February 2002 that Mrs Antonson’s problems with the consultant had not been highlighted until after investigation of other complaints against the person concerned.  However, Dr Grimmond said she had first seen Mrs Antonson in 1998 and the relationship with the consultant had been raised then. Ms Kilfedder also mentioned conflict with line management as one of the chronic work stressors at Mrs Antonson’s first presentment in December 1998.  Thus, the medical advice seems to be based on some factual inaccuracy.

30. Dr Rennie suggested that Mrs Antonson’s account was consistent with the effects on her of behaviour, which she perceived as bullying/harassing. However, subsequent medical reports returned to the question of whether Mrs Antonson’s allegations of bullying had been substantiated.  Whether as a matter of fact Mrs Antonson has been bullied seems to me to be a different question than whether she has suffered some psychological injury as a result of her employment.
31. It appears to me that the SPPA have attempted to apply an objective test to the question of whether Mrs Antonson’s condition is wholly or mainly attributable to her employment. I consider the correct test to be more subjective. Whether the bullying actually took place is not the question to be answered here. The correct question is whether Mrs Antonson’s condition has been caused wholly or mainly by her perception of and reaction to the behaviour of her colleague. If the answer to that question is yes, then Mrs Antonson would qualify for an injury benefit because her condition would be one which had been sustained ‘in the course of her employment’ and was wholly or mainly attributable to that employment.  The lack of evidence of actual bullying is not fatal to Mrs Antonson’s case in the way that the SPPA and their medical advisers believed.
32. I take the view that the SPPA have misinterpreted the Regulations and asked the wrong questions. It follows that I find that Mrs Antonson’s application for an injury benefit has not been considered properly and I uphold her complaint.

DIRECTIONS

33. Within 28 days of the date hereof, the SPPA shall reconsider Mrs Antonson’s application for an injury benefit.

DAVID LAVERICK

Pensions Ombudsman

21 December 2006
APPENDIX

The NHS (Scotland) (Injury Benefits) Regulations 1998 (SI 1998/1594, as amended)

“PART II

INJURY BENEFITS

Persons to whom the Regulations apply

3. - (1) Subject to paragraph (3) of this regulation and regulation 16, these Regulations apply to any person who, while he -

(a) is in the paid employment of an employing authority;

(b) is a practitioner;

(c) holds an appointment with an employing authority the terms of which declare it to be honorary;

(d) holds an appointment as a member of such body, constituted under the National Health Service (Scotland) Act 1978, as the Secretary of State may approve;

(e) is providing piloted services; or

(f) is a medical practitioner who is a pilot scheme employee and for whose employment the consent of the Health Board which is a participant in the pilot scheme in question has been obtained,

(hereinafter referred to in this regulation as "his employment"), sustains an injury, or contracts a disease, to which paragraph (2) applies.

(2) This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person's employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and any other disease contracted, if-

(a) it is wholly or mainly attributable to the duties of his employment;

(b) it is sustained or, as the case may be, contracted, while, as a volunteer at an accident or emergency, he is providing health services which his professional training and code of conduct would require him to volunteer; or

(c) it is sustained or, as the case may be, contracted while he is travelling as a passenger in a vehicle to or from his place of employment with the permission of the employing authority and if in addition-

(i) he was under no obligation to the employing authority to travel in the vehicle but, if he had been, the injury would have been sustained, or the disease contracted, in the course of, and have been wholly or mainly attributable to, his employment, and

(ii) at the time of the injury or the contracting of the disease the vehicle was being operated, otherwise than in the ordinary course of a public transport service, by or on behalf of the employing authority or by some other person by whom it was provided in pursuance of arrangements made with the authority.

(3) These Regulations shall not apply to any person in relation to any injury or disease wholly or mainly due to, or seriously aggravated by, his own culpable negligence or misconduct.”
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