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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs P Marlow

Scheme
:
Teachers' Pension Scheme - Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mrs Marlow complains that Mr D Beeson, Prudential’s sales representative, told her that it was not possible to purchase past added years (PAY) in the Teachers’ Pension Scheme and as a result she was persuaded to pay additional voluntary contributions (AVCs) to Prudential.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
3. Prudential manages the AVC section of the Teachers’ Pension Scheme and offers an advice and investment service.  The Department of Education and Skills has appointed Prudential as the sole AVC provider to the Teachers’ Pension Scheme.

4. Mrs Marlow is a teacher.  On 22 April 1996 she met with Mr Beeson.  She was 43.  He prepared a report of the meeting in a form called a “Personal Financial Review”.  Mr Beeson noted that Mr Marlow was not present and that Mrs Marlow had a “basic level of financial awareness”.  Mrs Marlow’s income, expenditure and savings were recorded.  The death in service benefit from the Teachers’ Pension Scheme was calculated and Mr Beeson recommended an increase in Mrs Marlow’s life assurance cover in accordance with a formula printed in the report form.  Mr Beeson wrote that “Mrs Marlow didn’t wish to discuss further.”

5. Mr Beeson recorded that Mrs Marlow’s membership of the Teachers’ Pension Scheme had commenced on 1 September 1978.  Mrs Marlow’s normal retirement date was 15 March 2013 (her 60th birthday), but her preferred retirement age was 55.  Mr Beeson calculated that Mrs Marlow’s estimated pension at age 60 would be insufficient for her needs and he recommended “planning for your retirement – shortfall on income”

6. Mr Beeson wrote in the section of the form headed “Reasons Why – Pensions”:

“Mrs Marlow is a member of the Teachers’ Pension Scheme.  I have advised her on her company scheme and informed her of the shortfall in income as worked out on planner.  To cover the shortfall I have recommended company AVC’s which she has decided to do at 4.05% of gross salary as she finds this affordable at the moment.  I have also informed Mrs Marlow that if she was to retire on the grounds of ill health then they could enhance her pension by added years.  I have advised her of the consequences this could have upon the AVC’s and she is fully aware.”

7. Mr Beeson recorded that Mrs Marlow, in accordance with his recommendation, had decided to pay AVCs to Prudential at the rate of £59.32 per month for 17 years, ie until she was 60.  He provided Mrs Marlow with a “Personal Quotation” based on an “assumed retirement age” of 60.

8. Mrs Marlow signed a declaration stating that “I understand and agree with the information on the “Reasons Why” of your Personal Financial Review”.  She also confirmed that she had been given copies of the relevant Prudential literature and the “Reasons Why” document.

9. Mrs Marlow continued to pay AVCs and has not switched to PAY.  In October 2003 Mrs Marlow read a newspaper article which stated that compensation was available for teachers who had been advised to use methods of additional pension provision other than PAY.  Mrs Marlow then complained to Prudential that Mr Beeson had told her that purchasing PAY “was not available”.

10. In correspondence with my office, Mrs Marlow stated that her husband (who had recently left teaching) was present at a second meeting with Mr Beeson and he had asked Mr Beeson about purchasing past added years.  Mr Beeson’s response to that question had been  that PAY was not available.  Mrs Marlow stated that she did not recall discussing retiring at 55 with Mr Beeson and that she disagreed with the entry in the “Reasons Why – Pensions” section (paragraph 6) that she had been made aware of the consequences of early retirement.

11. Mrs Marlow requested that I hold an oral hearing so that her husband could confirm his conversation with Mr Beeson.

PRUDENTIAL’S POSITION

12. Mr Beeson no longer worked for Prudential and had not responded to the company’s request for a report.  Prudential considered that Mr Beeson had correctly identified that Mrs Marlow’s pension provision was insufficient to meet her expected needs and had made the correct recommendation from the company’s product range.  Mr Beeson could only advise on Prudential products.  Prudential stated that Mr Beeson would not have commented on PAY “which is a very different facility”.

REQUEST FOR AN ORAL HEARING

13. Mrs Marlow’s complaint effectively rests on what she was told at a meeting with Mr Beeson at which her husband was not present. There is a substantive written record of that meeting and that is signed by Mrs Marlow. I cannot see that an oral hearing to hear evidence about a different meeting will be of assistance to me in determining the matter.   

CONCLUSIONS

14. Mr Beeson’s report is a detailed one and indicates that he took some care in establishing Mrs Marlow’s financial circumstances and aspirations.    At the time Mrs Marlow confirmed that she understood and agreed with the information contained in it.  I give more weight to that than to her contrary statement made eight years later. 

15. There would be no reason for Mr Beeson to enter a preferred retirement age of 55 on the form if it had not been communicated to him by Mrs Marlow.  Mr Beeson’s comments also indicate that some discussion about early retirement did take place. In the  event, Mr Beeson’s recommendation and personal quotation were based on Mrs Marlow retiring at age 60, the normal retirement date for teachers.

16. Mr Beeson recorded, in a report countersigned by Mrs Marlow, the consequences of early retirement on ill health grounds and the advantages of PAY in this situation.  He provided Mrs Marlow with a copy of this report.  It does not seem to me to be credible that Mr Beeson would go to these lengths to inform Mrs Marlow about PAY and then tell Mr Marlow that PAY was not available to her.  

17. The statutory regulations that govern the Teachers’ Pension Scheme do not permit the purchase of PAY by a teacher who is no longer in pensionable employment.  I think it likely that Mr Beeson took Mr Marlow’s enquiry about PAY to refer to his own situation.  Mr Marlow had left teaching and therefore PAY was not available to him.

18. I do not uphold Mrs Marlow’s complaint.

DAVID LAVERICK

Pensions Ombudsman

25 January 2005
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