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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr B Bowen

	Scheme
	:
	Teachers’ Pension Scheme (the Scheme)

	Respondent
	:
	Department for Education and Skills (DfES)


MATTERS FOR DETERMINATION

1. Mr Bowen says that his application for ill-health benefits has been unreasonably refused by the DfES.  He asks that the DfES acknowledge that he is permanently unfit by reason of illness to serve as a teacher and grant him ill-health benefits backdated to his original application. He also asks for interest to be paid on the backdated payments. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

REGULATIONS

3. A teacher’s entitlement to ill health benefits is governed by the Teachers’ Pensions Regulations 1997 (the Regulations).

4. Regulation E4 of the Regulations provides as follows:
“Entitlement to payment of retirement benefits

“(1) Subject to regulation E33(2) (application for payment) a person qualified for retirement benefits becomes entitled to payment of them in any of the Cases described in this regulation.

………

(4) In Case C the person-

(a) has not attained the age of 60,

(b) has ceased after 31st March 1972 and before attaining the age of 60 to be in pensionable employment,

(c) is incapacitated and became so before attaining the age of 60, and

(d) is not within Case D [compensation for redundancy and premature retirement]…..

“Incapacitated” is defined in the Regulations as follows:

“A person is incapacitated -

(a) in the case of a teacher, an organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so….”

Regulation E4(8) provides,

“In Case C the entitlement takes effect –

(a) (refers to members in excluded employment) and

(b) in any other case, as soon as the person falls within the Case…

or (in all cases), if later, 6 months before the date of the last of any medical reports considered by the Secretary of State in determining under regulation H9 that the person had become incapacitated.”

Regulation E8 provides for the enhancement of retirement benefits in case of incapacity: 

“(1)
This regulation applies to a person who has become entitled to payment of retirement benefits by virtue of regulation E4(3) or (4) by reason of his having become incapacitated before ceasing to be in pensionable employment, but only if

(a)

(i)
where his pensionable employment terminates before 1st April 2000, he had completed periods of the kinds described in Schedule 8 totalling at least 5 years, excluding any contributions refund period, or 

(ii)
where his pensionable employment terminates on or after 1st April 2000, he had completed periods of the kinds described in Schedule 8 totalling at least 2 years, excluding any contributions refund period, and 

(b) the application for payment required by regulation E33 is made within 6 months after the end of his pensionable employment.

Where the Regulation applies the effective reckonable service of the teacher is increased.

MATERIAL FACTS

5. Mr Bowen was born on 3 June 1947.

6. Mr Bowen was a lecturer in Mechanical Engineering at Aberdare College, Mid Glamorgan (the College). He joined the College in November 1989.

7. On 8 November 2001 Mr Bowen went on sick leave suffering from anxiety. He returned to work on 28 January 2001 but went on sick leave again on 7 February 2002 suffering from stress. The College referred him to Aberdare Health Centre for an opinion on his ability to return to work.

8. Mr Bowen was examined by Dr Shah, at the Aberdare Health Centre, on 8 March 2002. Dr Shah reported that Mr Bowen had returned to work and that he was likely to be able to render efficient and regular service in the future.

9. Mr Bowen went on sick leave again from 11 March 2001 to 17 March 2001, initially due to anxiety, and then on 15 April 2001, suffering from stress. He did not return to work. Mr Bowen’s last day of pensionable employment was 19 March 2003.
10. On 1 May 2002 Mr Bowen applied to the Teachers’ Pensions Agency (TPA) for ill health benefits to be paid to him. His GP provided a report on various aspects of his health. In answer to the question “How does the disability affect the applicant’s ability to fulfil the duties of a teacher?” he stated that Mr Bowen had “No confidence about work performance – problems getting worse than better - do not feel he will give effective lessons at present “ In answer to the question “Is any further treatment envisaged or possible?” he stated that Mr Bowen was “likely to need anti depressant therapy soon under regular GP review; may be referred for psychiatric opinion”.  
11. Mr Bowen’s application was considered by DfES, as managers of the Scheme, who referred the application to their medical advisers, for them to make a recommendation on whether the applicant has become permanently incapacitated, as defined within the relevant legislation. Dr Rupert Hall-Smith, the medical adviser who considered Mr Bowen’s application recommended that he should not be regarded as permanently incapacitated.  He noted that :

“…The applicant has not yet been referred to a Consultant Psychiatrist or Clinical Psychologist. Where the available treatment options have yet to be explored, it would be premature to speculate that the current level of disability will cause permanent incapacity.”

12.
On 23 May 2002 TPA sent Mr Bowen a copy of the medical adviser’s recommendation and informed him that his application had been unsuccessful . The letter informed Mr Bowen of his right to appeal under the Occupational Pensions Schemes (Internal Disputes Resolution Procedures) Regulations 1996 (IDRP).  Enclosed with the letter was a copy of the Appeals System Leaflet. which sets out the details as follows :

“1.
What is the Appeals System?


The Occupational Pension Schemes (Internal Dispute Resolution Procedures) Regulations 1996, as amended, require all occupational pensions schemes to make arrangements to resolve disagreements between the managers of a scheme and its members.


The Department has introduced the following appeals system to deal with disagreements relating to applications for ill-health.

What is an Appeal?
An appeal is a request to the Department for Education and Employment, as Manager of the Teachers’ Pension Scheme, for your application for ill health retirement to be considered by a Medical Advisor other than the one who made the original recommendation to reject your application. …

What information can I submit with my appeal?

An appeal is considered using only written evidence on the state of your health which would have been available at the time of the original application. Letters of support (eg from a colleague or headteacher) will be considered. As will reports written by a doctor, consultant, or other medical professional who was treating you at the time you made your original application. 

6. What if my Appeal is not successful?

If your first appeal is not successful, you have the right to make a second appeal. There is no time limit on making a first appeal. However, a second appeal must be made within six months of the date we notified you that your first appeal was not successful.  

You should set out in a letter any information which you feel is relevant to your case, and send it to us [DfES] at the address in paragraph 7. 

New Medical Evidence

If you submit new, or updated medical evidence, or medical evidence from a new doctor, this will be treated as a new application rather than an appeal and you must complete a new application form.”

The leaflet concluded by providing of the Pensions Advisory Service and myself, the Pensions Ombudsman.

13. On 13 October 2002 Mr Bowen submitted an appeal against DfES’ decision not to award him ill-health benefits. In support of his appeal Mr Bowen submitted a letter, dated 18 September 2002, from his GP who stated :

“Despite treatment with anti-depressants Mr Bowen is not improving and is increasingly low and depressed with total loss of confidence. The prospect of returning to work at college aggravates all his symptoms, and I believe many of his problems originated at work when some concern was expressed about work performance….

I do not feel Mr Bowen will return to college and be able to give effective service.

I support his application for early retirement on ill-health grounds as I did originally in May 2002 when I made a report to the Teachers Pension Service.”

14. Mr Bowen’s appeal was considered by Dr Howell, a DfES medical adviser, who requested a report from Professor Harray, a consultant, who was treating Mr Bowen for bowel problems. DfES asked Professor Harray to consider Mr Bowen’s eligibility for early retirement on the grounds of ill health. Amongst other details Professor Harray was asked to provide answers to the following questions : 

“1.
Is it reasonable, given the teacher’s current mental state for him to make important decisions such as taking early retirement?  

2. Is there scope for any further treatment which might give a reasonable prospect (more likely than not) of recovery?

3. In your opinion, is it likely (more likely than not) that, despite further treatment if appropriate, the teacher’s condition is such as to cause permanent incapacity from any teaching (including part time)?…”

15.
Professor Harray’s report, dated 2 January 2003, states: 

“ …When I reviewed this gentleman in October I found him to be quite anxious and depressed clinically. I am fairly certain that his bowel symptoms are related to his general stress level especially in view of the fact that we have not been able to demonstrate any significant abnormality after several tests. I am not aware of any other disability in relation to his professional activities.

In relation to the specific questions that you have asked me to comment on …

1. When I spoke to Mr Bowen I found him to be in a reasonable state of mind though it would be inappropriate for me, not being a trained mental health physician, to comment on the level of his mental state and his ability to make a decision regarding early retirement.

2/3
In relation to the likelihood of treatment improving his condition, from the point of view of his colorectal symptoms, I am afraid there is very little I can offer him in terms of treatment as we have not been able to demonstrate any organic pathology that is amenable to further treatment….

I found him to be rather anxious when I reviewed him in the clinic and I believe he may benefit from a Psychiatric opinion and possibly long term antidepressant medication” 

16.
Professor Harray’s report was considered by Dr Howell, who concluded :

“…While no specific treatment is available for the bowel disorder, the symptoms are considered to be stress related. The surgeon has therefore advised that Mr Bowen may benefit from referral for the specialist assessment and treatment of his psychological problems. Where the full range of therapeutic options has yet to be explored, it would be inappropriate to consider incapacity for teaching to be permanent or likely to continue for a further four years until Mr Bowen’s normal retirement age of sixty.”

17.
The decision to reject his appeal was advised to Mr Bowen by letter dated 21 January 2003. The letter states: 

“…In the light of the advise from our medical adviser, I am satisfied that the original decision to reject your application was justified and that the information recently submitted does not convince the Medical Adviser to change the original recommendation.

A copy of the Medical Adviser’s comments has been sent to your GP. A copy is also enclosed for your information.

In the circumstances, the Department remains unable to accept your application for retirement on the grounds of ill-health.

The letter advises Mr Bowen of his right to lodge a second appeal under the IDRP.

18. On 28 February 2003 Mr Bowen made a second appeal against DfES’ decision not to award him ill-health benefits. In support of his appeal Mr Bowen submitted a letter from the Benefits Agency regarding his application for Incapacity Benefit and a letter, dated 24 February 2003, from his GP which stated :

“…I have always supported his application for early retirement on ill-health grounds, original forms were completed as far back as May 2002.

Mr Bowen has been unable to return to work since that time and his medical problems have only worsened rather than improved.

The overwhelming problem is his anxiety/depression, with associated low mood, total loss of confidence …

I note that in previous correspondence the ‘full range of therapeutic options’ had yet to be explored, and to this end Mr Bowen has referred to a Consultant Psychiatrist, and is already taking an anti-depressant, Venlaxafine.

I personally do not see prolonged psychological help or long term anti depressants improving Mr Bowen to the point where he is able to return to a teaching capacity.

I remain convinced that Mr Bowen’s on-going medical problems will prevent him from ever returning to teaching, and I support his further appeal.”  

19. Dr Ling, a DfES medical adviser, was asked to advise on this appeal and his report concluded:

“…There is no doubt that Mr Bowen suffers from an underlying medical condition that undermined his ability to teach. However what is still not established is whether his condition is permanent. In his letter dated 28 February 2003, Mr Bowen stated that he is still under treatment. Until all avenues of treatment have been exhausted, it would be premature to say that he has a permanent disability. Hence the available medical evidence doesn’t support the conclusion that the applicant is likely to be permanently incapable of teaching on grounds of ill-health.”  

20. The decision to reject his second appeal was advised to Mr Bowen by way of a letter  dated 31 March 2003. A copy of the medical adviser’s letter was enclosed with the letter which, incorrectly, advised Mr Bowen of his right to lodge a second appeal under the IDRP.

21. On 10 September 2003 Mr Bowen appealed again to DfES. In support of his appeal he submitted a report, dated 21 August 2003, from the College’s Occupational Health Adviser and a letter from his GP, dated 26 June 2003. The Occupational Health report  concluded that until all treatment options had been explored it was not possible to confirm that his current poor health would continue until normal retirement date. In his letter, Mr Bowen’s GP concluded that psychological intervention or long term anti-depressants would not improve Mr Bowen’s health to the point where he would be able to return to work.

22. Mr Bowen’s appeal was referred to the DfES’ medical advisers who pointed out to DfES that this should be treated as a new application as Mr Bowen had already appealed twice against the original decision. DfES responded that Mr Bowen had requested that his ‘second’ appeal in February 2003 be withdrawn until he could obtain further medical evidence. However, DfES failed to action Mr Bowen’s request and the papers had been referred to the medical advisers for a decision in error. DfES instructed the medical advisers to discount the previous review and treat the latest correspondence as Mr Bowen’s second appeal. 

23. Mr Bowen’s latest appeal was considered by Dr Ling, a DfES medical adviser, who noted the opinions of Mr Bowen’s GP and the Occupational Health Adviser and concluded :

“…While there is no doubt that Mr Bowen is suffering from significant ill health and that he is currently unfit to work, it is premature to state that he is permanently unfit for duties until his normal retirement age. Permanency of disability is a strict requirement of the pension scheme and since this has not been established her, ill health retirement is not appropriate.” 

24. Mr Bowen was advised by letter dated 26 September 2003 that his appeal had again been rejected. He was provided with a copy of the Medical Adviser’s letter. The letter concludes with details of the Pensions Advisory Service and the Pensions Ombudsman and advises Mr Bowen that he may wish to consider providing new medical evidence in support of a fresh application for ill-health retirement.

25. On 7 April 2004 Mr Bowen submitted a fresh application for ill health retirement to TPA. His GP provided a report on various aspects of his health. He stated that he was certain Mr Bowen would not return to his work as a teacher. Mr Bowen’s GP also submitted a letter dated 12 February 2004 from Mr Bowen’s Consultant Psychiatrist, Dr Winston.  Dr Winston’s letter related Mr Bowen’s medical and personal history and suggested changes in medication but expressed no opinion as to the prognosis of Mr Bowen’s condition or his ability to return to teaching. 

26. This application was considered by Dr Westlake, a DfES medical adviser, who concluded :

“…The Consultant Psychiatrist notes persisting depressive symptoms and has recommended an increase in the level of anti-depressant medication, to be followed by further psychiatric outpatient review. Where the effectiveness of the available treatment options has yet to be assessed, it would be premature to speculate that the current level of disability will cause permanent incapacity.

27. Mr Bowen was advised, by letter dated 16 June 2004, that the application had been rejected. He was provided with a copy of the Medical Adviser’s letter. The letter informed Mr Bowen of his right to appeal under the IDRP.  Enclosed with the letter was a further copy of the Appeals System Leaflet. Mr Bowen did not pursue the matter further with the DfES but instead appealed to me. 

28. On 28 June 2004 Mr Bowen’s GP wrote to the DfES Medical Advisers stating that he did not think Mr Bowen would ever recover and return to teaching. He requested the medical adviser’s opinion of when Mr Bowen would qualify for early retirement. 

29. Dr Howell, a DfES medical adviser responded on 19 July 2004 stating that the Consultant Psychiatrist’s report of 12 February 2004 confirmed that Mr Bowen was to remain under specialist psychiatric care but made no reference to ill health retirement or permanent incapacity for teaching. He further confirmed that where the applicant was under Consultant supervision, acceptance would normally be recommended if the specialist unequivocally states that, despite any further treatment, it is unlikely there will be sufficient improvement to allow a sustained return to teaching before normal retirement age.

30. On 16 November 2004, Dr Thorpe-Belton, Mr Bowen’s Consultant Psychiatrist wrote directly to TPA confirming that any present or future treatment would be extremely unlikely to ameliorate his symptoms to a sufficient degree and that, in his opinion, Mr Bowen should be deemed permanently unfit for work. 

31. TPA responded to Dr Thorpe-Belton on 25 November 2004 that his letter would remain on file and taken into consideration should Mr Bowen submit an appeal against the decision to reject his application for ill health benefits. 

32. Mr Bowen has confirmed that the last correspondence he had with TPA was 16 June 2004. 

SUBMISSIONS

33. DfES submit :

33.1 The advice of its medical advisers initially has been that, permanence had not been proven because all treatment options had yet to be explored. This advice is clearly based on the regulatory position.
33.2 Having considered Dr Thorpe-Belton’s report of 16 November 2004 the medical adviser’s view is that, whilst it does not prove that earlier decisions were incorrect, it does  provide the necessary information to allow ill health benefits to be awarded. 

33.3 Having reviewed the papers in relation to this case Mr Bowen’s ill health benefits have been calculated on an enhanced basis, as if it had been successful within 6 months of his leaving pensionable service.

33.4 Entitlement to an ill health benefit cannot arise at a date earlier than 6 months before the date of the last medical report or the date paid employment ceased, whichever is the later. This point was tested in R v Secretary of State for Education, ex parte Neil Preston (CO/2409/99) when Mr Justice Tucker found in DfES’ favour.  
33.5 Spreadborough v London Borough of Wandsworth does not apply to this application. In Mr Spreadborough’s case because of the exceptional circumstances of his illness, he was able to demonstrate that he met the criteria using evidence which only came to light several years after he submitted his original application. Mr Bowen’s applications were rejected on the basis that he had not completed appropriate treatment. Applications can only be accepted when it becomes clear that such treatment will not produce recovery and where other possible treatment interventions have provide to be inappropriate.    

33.6 In addition to the regulatory issues which prevent DfES from awarding Mr Bowen an ill health retirement benefit from 1 May 2002 is the additional issue that Mr Bowen was still in employment beyond this date as he was still in receipt of sick pay. DfES could not allow a situation to arise where an individual was receiving pension payments as well as pay, that was in part contributing to those pension payments for the same period of time.  
34. Mr Bowen submits that where an application has been rejected on the ‘vague notion that there may be a further improvement in health’, such as his, there must be an expectation that the applicant has the capacity to regain sufficient fitness to teach and that level of fitness will be maintained.  

CONCLUSIONS

35. The test for incapacity under the Regulations is whether the applicant is unable to serve as a teacher due to illness or injury, despite having received appropriate medical treatment and is likely permanently to be so. DfES’s task was therefore to decide whether, as a matter of fact, Mr Bowen met this criteria.

36. There is no dispute that Mr Bowen is suffering from an illness or injury. The issue is whether his illness is such that he is likely to be permanently unable to work before his normal retirement date. 

37. DfES sought advice on Mr Bowen’s state of health from their medical advisers, whose opinion, in May 2002, was that as Mr Bowen had not at that stage been referred to a Consultant Psychiatrist or Clinical Psychologist it was premature to speculate whether his current level of disability would cause permanent incapacity.  I observe that the wording of that opinion reflects some misunderstanding of the Regulations which do not require the question of permanent unfitness to be considered only in relation to the current level of disability.  Nor do the Regulations require a member to have been referred to a Consultant Psychiatrist or Clinical Psychologist.  
38. As a result of Mr Bowen using the IDRP to contest the decision in October 2002, the medical adviser sought an opinion from Professor Harray, a consultant surgeon, who was treating Mr Bowen for a bowel disorder.  The adviser took the view that there was nothing in that opinion which would cause the medical adviser to vary his earlier view or the decision maker to reach a different decision.  I agree that if the earlier decision had been correct there was nothing to contradict it in the further evidence from Professor Harray. 
39. At the next stage of the IDRP Mr Bowen’s GP had indicated that Mr Bowen had been referred to a Psychiatrist but expressed his own view that such treatment was not going to lead to Mr Bowen returning to a teaching capacity.  The advice from the DfES medical adviser was that the available medical evidence did not support the conclusion that the applicant is likely to be permanently incapable of teaching.  This advice was said to be because it would be premature to say Mr Bowen was permanently incapable until all avenues of treatment have been exhausted. That too reflects a misunderstanding of the Regulations.  There is no requirement under the Regulations for all avenues of treatment to be exhausted.  The medical evidence which the adviser needed to evaluate was to the effect that Mr Bowen was undergoing treatment which was not expected to lead to sufficient improvement to enable him to return to teaching. 

40. There followed some confusion within DfES as to whether further consideration of the matter was possible. 

41. In considering Mr Bowen’s fresh application a report was obtained from the Consultant Psychiatrist but this offered no opinion as to the prognosis of his condition or his ability to return to teaching.  The sensible course would have been to ensure that Dr Winston was asked to consider the question of permanency. Instead, the view seems to have been taken that, as no opinion had been expressed, Mr Bowen's condition should not be regarded as permanent.  Again that view overlooks the strong contrary evidence of the GP.

42. In the event Mr Bowen’s Consultant Psychiatrist did, later in November 2004, advise that, in his opinion, Mr Bowen’s psychiatric condition was permanent. I am surprised that upon receipt of Dr Thorpe-Belton’s report of 16 November 2004 TPA took no action to contact Mr Bowen.  Instead they simply held this letter on file and advised that it would be considered should there be a further appeal from Mr Bowen. It seemed to me that if the letter had been properly considered the view could have been taken earlier that Mr Bowen was permanently incapacitated and had indeed always been so. When I indicated this view to DfES, steps were taken to rectify, in part, some of the failings I have identified in the paragraphs above. DfES have granted Mr Bowen enhanced ill-health benefits backdated to 16 May 2004 (i.e. 6 months before Dr Thorpe-Belton’s report of 16 November 2004). DfES, however, contend that entitlement to an ill health benefit cannot arise at a date earlier than 6 months before the date of the last medical report or to the date paid employment ceased, whichever is the later.
43. Mr Bowen is a person who should at the outset have been regarded as within Class C. His entitlement to a pension would therefore take effect in accordance with Class C, as soon as the person falls within the case, or if later six months before the last of any medical reports considered by the Secretary of State.

44. DfES have referred me to the decision in Secretary of State for Education and Employment, ex parte Neil Preston (CO/2049/99) as confirming their submission that entitlement to an ill health benefit cannot arise at a date earlier than 6 months before the date of the last of any medical report considered by the Secretary of State. The Regulations have since changed but the wording quoted in paragraph 4 of what is now Regulation E4(8) is, to all intents and purposes, the same as was the wording in Regulation E4(9) that was in force at the time of the matters considered by the Court. I note that Mr Justice Tucker expressed the view that criticism could be made of the wording of the Regulation. 

45. Mr Preston had been told that he could appeal against a decision that he did not qualify for an ill health pension, but that he could not submit further medical evidence  in support of that appeal and that if he did so (as indeed he did) the appeal would instead be treated as a fresh application. In the light of an application to quash the  resulting decision DfeS offered instead to treat the matter as an appeal. That appeal was successful but the pension was put into payment from a date six months before the last medical report considered at that stage by the Secretary of State rather than from the date when Mr Preston’s employment ended.  Mr Justice Tucker upheld the Secretary of State’s decision.  
46. The High Court in Preston expressed no view on whether Mr  Preston’s  original application should, on the medical evidence then available have been allowed.  If the original decision was so unreasonable or perverse as to entitle the court (or indeed myself) to strike it down it cannot be right that receipt of a pension should not be backdated to take effect from the time of that original decision. It would be absurd for the Secretary of State to say that had the original decision been reversed without a further medical report the pension could have been put in payment from an earlier date whereas the mere existence of the later report (which may not have entailed decisive information) results in payment from a later date.
47. However, even if DfES are right in saying that the law does not require a pension to be paid I need to ensure that redress is provided for the injustice caused by their maladministration.  As I have noted there were flaws, which the decision maker failed to notice, in the reasoning of the medical advisers. That meant the original decision was taken with maladministration.  In consequence payment of the pension has been delayed.  Without that maladministration the original application should been granted on 1 May 2002 and the payment of benefits would have commenced on the termination of Mr Bowen’s employment on 19 March 2003.  To redress the injustice arising from that maladministration DfES should now make a payment equivalent to the pension which has been lost as a result of its commencement being delayed. I am making a direction to that effect. 
48. There is one further matter to which I should draw attention. The DfES leaflet describing the Appeal System is in error in claiming that an appeal can consider only written evidence which would have been available at the time of the original application.  There is nothing in the IDRP Regulations about such limitation and I see no reason why the Court’s reasoning in Spreadborough should not apply to that aspect.  It is also wrong in saying there is no time limit on making a first appeal.  And finally it is wrong in saying that the submission of new medical information results in it being treated as a new application rather than an appeal.  The member has a statutory right to have his appeal determined.  The possibility of also having the matter considered as a fresh application should be in addition to, but not in substitution for, his receiving a formal determination whether the original decision was correct.

DIRECTIONS

49. Within 28 days of this determination the DfES shall pay Mr Bowen a lump sum, equivalent to the pension instalments which would have been paid to him had his pension commenced on 19 March 2003 together with interest be calculated on a daily basis at the base rate for the time being quoted by the Reference banks between that date and  the date of actual payment of the lump sum.
DAVID LAVERICK
Pensions Ombudsman

3 January 2007
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