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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs P A Smith

Scheme
:
Scottish Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mrs Smith complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential.  Mrs Smith states that the sales representative did not inform her that she could purchase past added years (PAY) in the Scottish Teachers’ Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Scottish Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Scottish Teachers’ Pension Scheme.

4. Mrs Smith is a member of the Scottish Teachers’ Pension Scheme, although she is no longer employed as a teacher.  In 1993 she met with Prudential’s sales representative and agreed to pay AVCs to Prudential.

5. The sales representative completed a form entitled “Summary of your Personal Financial Review” and gave Mrs Smith a copy.  This stated:

“Discussed with Mrs Smith the benefits available through the TAVC scheme.  Advised contribution level of 7.3% of gross salary as per ready reckoner.

Also discussed widower’s pension rights.  Mrs Smith is contacting superannuation department to find out cheapest way of buying shortfall.”

The sales representative noted that life cover and widower’s rights were to be reviewed on 12 November 1993.

6. Mrs Smith states:

“As we married in 1993 we had looked at my main scheme booklet to see what my widower’s pension rights are.  We found that I could buy back a widower’s pension shortfall of 20 years service prior to 1998.  We said to the salesman that we would find out what that shortfall would cost as it would reduce what I could pay in AVCs to Prudential.”

7. Mrs Smith states that she never contacted the Scottish Public Pensions Agency (SPPA), which is her “superannuation department.”  She decided against purchasing additional widower’s pension.  Mrs Smith emphasises that the issue of “shortfall” and contacting SPPA was only discussed in relation to widower’s pension.  Mrs Smith says PAY was never mentioned by the sales representative and she was unaware that it existed until she read newspaper articles in 2002.  SPPA has confirmed that it has no trace of a PAY quotation being provided to Mrs Smith.  Mrs Smith is not purchasing PAY.

8. The sales representative provided Mrs Smith with a booklet about AVCs.  This did not mention PAY.  There is an explanation of PAY in the Scottish Teachers’ Pension Scheme booklet.  However, Mrs Smith maintains that she did not notice this when she read the booklet, as she was only concerned with researching her widower’s pension.

9. Mrs Smith states that the sales representative was “incompetent and lacking in knowledge.”  She says:

“He knew very little about the AVC scheme offered by Prudential.  My husband asked him if AVCs could be used to provide additional life cover and he said they couldn’t.  My husband opened the Prudential TAVC booklet which the salesman had given me and pointed out that it says additional life cover can be bought.  The salesman didn’t know where to look.  He knew nothing either about provision of additional spouse’s benefit which he also said couldn’t be provided.  I distinctly remember saying to my husband after the salesman left that when he shook hands his hand was very sweaty and he obviously couldn’t wait to get out of the house.”

PRUDENTIAL’S POSITION

10. Prudential cannot find any documentation relating to the arrangement of Mrs Smith’s AVCs.  Prudential considers that there was no legal or regulatory requirement for its sales representative to tell Mrs Smith about PAY.  However, the company confirms that from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet.  The company considers that if Mrs Smith had contacted SPPA, as she had agreed to do, SPPA would have drawn her attention to PAY.

11. Prudential considers it inconceivable that PAY was not discussed.  Prudential considers that its “ready reckoner”, used to calculate the maximum AVC rate, constitutes notice of PAY.  The ready reckoner contains a warning that AVCs might have to be reduced if the client is already purchasing PAY.  Prudential considers that PAY might not have been Mrs Smith’s preferred choice.

CONCLUSIONS

12. It is most unfortunate that Prudential cannot locate any documentation relating to the arrangement of Mrs Smith’s AVCs.  This says little for Prudential’s administration standards.

13. The ready reckoner even if seen by Mrs Smith does not constitute an explanation of what PAY is.

14. I note that Prudential’s booklet does not mention PAY and the application form used by Prudential in 1993 did not contain any confirmation that PAY had been brought to the client’s attention.  There is no point in considering what SPPA might have said to Mrs Smith, as she did not contact them.  Bearing all the available evidence in mind leads me on the balance of probabilities to conclude that Prudential, either orally or in writing, did not bring PAY to Mrs Smith’s attention.  This constitutes maladministration.  This caused Mrs Smith injustice, in that she was prevented from making an informed choice.  Prudential thinks that Mrs Smith might not have purchased PAY had she been in possession of the information.  That is speculation: she should have been given the choice.

15. My directions are aimed at allowing Mrs Smith now to make the kind of informed choice he should previously have had.

DIRECTIONS

16.
Within 28 days of the date of this Determination, the Scottish Public Pensions Agency, the administrator of the Scottish Teachers’ Pension Scheme, shall calculate and notify both Mrs Smith and Prudential of:

(a) the past added years Mrs Smith would have purchased based on the assumption that the AVCs paid by her to Prudential were used to purchase past added years in the Scottish Teachers’ Pension Scheme and

(b) the lump sum required to purchase those past added years.

Within 28 days of the date of this Determination Prudential will notify Mrs Smith of the current value of her AVC fund.

Subject to Mrs Smith notifying both the Scottish Public Pensions Agency and Prudential of her decision as to whether or not she wishes to purchase the quoted past added years, such notification being made within 28 days of her receiving the last of the above notifications

· Prudential, on receiving Mrs Smith’s notification that she wishes to purchase the quoted past added years in the Teachers’ Pension Scheme and her assignment of her interest in the AVC fund and pension to Prudential, will within 14 days pay the notified lump sum cost to the Scottish Public Pensions Agency.

· On receiving payment from Prudential, the Scottish Public Pensions Agency will arrange for Mrs Smith to be credited with the appropriate number of past added years in the Scottish Teachers’ Pension Scheme.

DAVID LAVERICK

Pensions Ombudsman

4 July 2005
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