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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs M Bayes

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mrs Bayes complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential.  Mrs Bayes states that the sales representative did not inform her that she could purchase past added years (PAY) in the Teachers’ Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mrs Bayes joined the Teachers’ Pension Scheme in 1965.  In August 1972 she left teaching and received a refund of her contributions.  Mrs Bayes started teaching again in 1979 and arranged to repay the contributions previously refunded to her, by monthly deductions from salary.  These monthly deductions continued until 1982, when Mrs Bayes paid the remainder by a lump sum.  Mrs Bayes had a gap in service of 13 years.  In April 1989 she met with Prudential’s sales representative, Mr T Cresswell and agreed to pay AVCs to Prudential at the rate of 5% of salary, together with a lump sum contribution of £200.  Mrs Bayes states that Mr Cresswell did not mention PAY.  He gave Mrs Bayes a leaflet about AVCs.  This states that “There are many other savings and investment plans available, for example, from banks, building societies, insurance companies and unit trust groups.”  However, PAY is not mentioned.

5. Mrs Bayes completed an application form containing the question:

“2.  PENSION SCHEME DETAILS

Please indicate any other contributions or benefits by ticking the appropriate box(es).

A. Under the Teachers’ Superannuation Scheme, are you paying additional contributions for…Family Benefits?  Past Added Years?  Repayment of previously withdrawn contributions?

The box is not ticked.  Sideways in the margin of the application form, beside these questions, is written “none”.

Mrs Bayes cannot recall being asked about these matters by the sales representative, but considers that she would have taken any mention of PAY to be a reference to repayment of previously withdrawn contributions.

6. On 2 January 1996 Mrs Bayes met with another sales representative and agreed to increase her contribution rate from 5% to 9% of salary, which was the maximum available to her.  The sales representative provided Mrs Bayes with an AVC leaflet, which does not mention PAY.  Mrs Bayes states that the sales representative did not mention PAY.  He kept a record of the meeting and gave a copy to Mrs Bayes.  It states:

“Advised max affordable increase in teachers’ AVCs up to 9% maximum to provide additional income in retirement.  The ready reckoner shows that 9% would be the max and as Margaret is currently paying 5% an additional 4% is available.”

7. Mrs Bayes retired on 31 August 2004.  She used her AVC fund to purchase an annuity with Norwich Union.

8. She says that the fact that the AVC arrangement was called ‘The Teacher’s Superannuation Scheme AVCs with Prudential’ gave her to believe this was the only way she was allowed to increase the percentage she was allowed to pay to her pension.

PRUDENTIAL’S POSITION
9. Prudential submits that information about PAY is available in the Teachers’ Pension Scheme booklet and that the question about PAY in the application form indicates that Mrs Bayes was made aware of this option.  Prudential states that it had no legal or regulatory obligation to bring PAY to Mrs Bayes’s attention, although the company accepts that its contract with the Department of Education and Skills (DFES) requires this to be done.

10. Prudential considers that the application form signed by Mrs Bayes in 1996 would have contained a declaration that she had been made aware of the scheme booklet with regards to the PAY option, but has not been able to provide a copy of the form which she signed.  Prudential also states that Mrs Bayes would have known about PAY by means of its “ready reckoner”, the Teachers’ Pension Scheme booklet and communications from her employer and trade union.

CONCLUSIONS
11. I have seen no evidence to suggest that Mrs Bayes received information about PAY from her employer or a trade union. 

12. However, the answered question about PAY in the 1989 application form is sufficient indication that the existence of the PAY option was brought to Mrs Bayes’s attention. She may not have fully appreciated the option that was open to her but having been informed of its existence the onus was on her rather than Prudential to explore that further.

13. That one method was put before her does not to my mind give rise to the conclusion she drew as described in paragraph 8.

14. I do not uphold Mrs Bayes’s complaint.

DAVID LAVERICK

Pensions Ombudsman

30 August 2005
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