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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs J Pearce

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mrs Pearce complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential.  Mrs Pearce states that the sales representative did not inform her that she could purchase past added years (PAY) in the Teachers’ Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mrs Pearce is a member of the Teachers’ Pension Scheme.  On 27 March 1992 she met with Prudential’s sales representative, Mr M Clarke and agreed to pay AVCs to Prudential.  Mrs Pearce signed an application form, which she says Mr Clarke completed for her.  The form contains the question:

“2.  PENSION SCHEME DETAILS

Please indicate any other contributions or benefits by ticking the appropriate box(es).

A. Under the Teachers’ Superannuation Scheme, are you currently paying additional contributions for:

Family Benefits?  Past Added Years?  Repayment of previously withdrawn contributions to the Teachers’ Superannuation Scheme?  

B. Are you contributing to a Free-Standing AVC?”

The three boxes in section A all have “N/A” written in them.  The question in section B has “No” written in it.

Section 7 of the form contains warnings that:

· The Department of Education and Science and the employer take no responsibility for the accuracy, or otherwise, of any statements or representations made in Prudential’s literature,

· Clients should take independent financial advice, where appropriate,

· No particular level of benefit is guaranteed,

· There are no cancellation rights.

Section 7 is crossed through.

5. Mrs Pearce made an application to me having read a newspaper article in 2004.  She states:

“I was concerned to read in the Guardian article that I would have done far better if I had paid “added years.”  I was totally unaware that “added years” was an option and it was never mentioned in either the staff room presentation or by Michael Clarke at my home visit.”

6. Mrs Pearce and Mr Clarke have very different recollections of how the AVC arrangement came into being.  Mrs Pearce states that a presentation was held at her school and this was run by a sales representative, who was not Mr Clarke.  She cannot recall his name.  Mrs Pearce states that PAY was not mentioned at the presentation and she was left with the impression that AVCs were the only method of augmenting her pension.

7. Mrs Pearce states that following the presentation she made an appointment for a sales representative to call.  Mr Clarke met with her and arranged for her to pay AVCs.  Mrs Pearce states:

“I have no recollection of being told of added years during the school meeting or subsequently during Mr Clarke’s home visits.  My husband who attended the home meetings cannot recall him talking about added years either.”

Mrs Pearce states that she was provided with two leaflets, either at the presentation or by Mr Clarke.  She has supplied these leaflets to my office.  Neither mentions PAY.

8. Mr Clarke states that he recalls meeting Mrs Pearce at the school presentation.  He says that PAY was outlined at the presentation, which he attended with several colleagues from Prudential.  Mr Clarke recalls meeting with Mrs Pearce subsequently on two occasions at her home.  At the first meeting he completed a “personal financial review” form and provided quotations.  At the second meeting Mrs Pearce agreed to go ahead and signed an application form.

9. Mr Clarke states:

“I made it practice to discuss with teachers all the options open to them, including Added Years, of which I recall there were four methods of payment, Freestanding AVCs and the “in-house”, or teachers AVCs facility offered by Prudential.  I also, where appropriate, discussed with the teachers some of the additional features offered by the scheme, such as, for members of staff who had withdrawn superannuation before June 1978 the ability to reinstate the withdrawn superannuation plus compound interest to buy back the years that were refunded.

As a result of my family connections and investigations into family pension planning via the Teachers’ Pension Scheme, I also used to carry up to date copies of booklets provided by the Teachers’ Pension Scheme outlining the AVCs facility, added years and the various calculations relating to age and amount of service required to be purchased through the various Added Years options and also the option to reinstate withdrawn superannuation.

I am absolutely certain that all these issues were fully discussed with Mrs Pearce on a one-to-one basis, as well as an outline of the relevant information in the Staff Room…In summary I am absolutely certain I fully explained all the features and benefits of the Teachers’ AVCs Facility to Mrs Pearce.

In completing a full Personal Financial Review with Mrs Pearce I also went above and beyond the required levels for transacting Teachers AVCs business, which I believe at the time was an unregulated contract.

I am adamant that I fully reviewed all the options available to Mrs Pearce, including the overviews of FSAVCs and the various options under the Added Years facility and it was Mrs Pearce’s choice between our subsequent sales meetings that she decided that she wished to elect to pay contributions to the AVCs facility.”

10. Mrs Pearce left teaching in 1995 and ceased paying AVCs.  She has not yet retired.  In 1996 Mrs Pearce obtained quotations from Prudential.  These made it clear that AVCs were paid to a money purchase arrangement which was dependent on investment performance.

PRUDENTIAL’S POSITION
11. Prudential considers that there was no regulatory requirement for its sales representative to tell Mrs Pearce about PAY.  However, the company confirms that from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet.

12. Prudential suggests the inscription “N/A” as an answer to a question is interchangeable with “No”.  

CONCLUSIONS
13. It appears from the application form that Mr Clarke considered PAY not to be applicable to Mrs Pearce.  The leaflets provided to Mrs Pearce do not mention PAY.  Bearing all the available evidence in mind leads me on the balance of probabilities to conclude that Prudential, either orally or in writing, did not indicate that PAY was available to her.  This constitutes maladministration, in that it denied Mrs Pearce an informed choice.  A reference to PAY in another form years before does not redress that injustice.

14. My directions are aimed at allowing Mrs Pearce now to make the kind of informed choice she should previously have had.  They take into account the fact that the statutory regulations governing the Teachers’ Pension Scheme do not permit teachers no longer in service to purchase PAY.

DIRECTIONS
15. Within 28 days of the date of this Determination, Capita Hartshead Limited, the administrator of the Teachers’ Pension Scheme, shall calculate and notify both Mrs Pearce and Prudential of the past added years Mrs Pearce would have purchased, based on the assumption that the AVCs paid to her by Prudential were used to purchase past added years in the Teachers’ Pension Scheme.

16. Within 28 days of the date of this Determination, Prudential shall notify Mrs Pearce of the value of her AVC fund.

17. Subject to Mrs Pearce notifying Prudential of her decision as to whether or not she wishes to convert to an added years basis, such notification being made within 28 days of her receiving the last of the above notifications, Prudential, on receiving Mrs Pearce’s notification that she wishes to convert to an added years basis and her assignment of her AVC fund to Prudential, will within 28 days set up a deferred annuity for Mrs Pearce, payable at her normal retirement date under the Teachers’ Pension Scheme and providing equivalent pension and lump sum benefits to that which would have been provided by the purchase of past added years.

DAVID LAVERICK

Pensions Ombudsman

10 August 2005
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