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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 

Applicant
:
Mrs A Dewey

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mrs Dewey complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential.  Mrs Dewey states that the sales representative did not inform her that she could purchase past added years (PAY) in the Teachers’ Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mrs Dewey is a member of the Teachers’ Pension Scheme.  She was a full time supply teacher.  Mrs Dewey was not eligible to purchase PAY by monthly payments, as this option was only available to full time permanent teachers.  She could have used PAY by means of an annual lump sum.  In 1992 Mrs Dewey received an undated letter from Mr K Moroney, Prudential’s sales representative, promoting Prudential AVCs.  The letter states:

“For teachers who do not have the necessary length of service to have built up a full pension there is now a new, flexible way to supplement it – The Teachers’ Additional Voluntary Contribution (TAVC) facility administered by Prudential.”


The letter does not refer to an application form being enclosed.  It states:


“If you would like more information please complete the enclosed slip and return it to me in the pre-paid envelope.  I shall then call you to arrange an appointment at a time of your convenience or, if you prefer, please contact me on…”


However, Mrs Dewey says that an application form was enclosed with the letter.  Prudential’s file contains a letter dated 9 September 1992 from Mrs Dewey, enclosing the application form and requesting that her AVCs be backdated to 1 April 1992.  Mrs Dewey’s letter does not contain any explanation for the delay in submitting the form.    The application form is dated 21 April 1992 and contains the following question:


“2.
PENSION SCHEME DETAILS


Please indicate any other contributions or benefits by ticking the appropriate box(es).

A. Under the Teachers’ Superannuation Scheme, are you currently paying additional contributions for :

Family benefits?
Past Added Years?
Repayment of previously withdrawn contributions to the Teachers’ Superannuation Scheme?

B. Are you contributing to a Free-Standing AVC?

Mrs Dewey answered “no” to all these questions.  Mrs Dewey says she knew that she was not making any additional pension contributions and thus could safely answer in the negative without understanding what these various options were.

Mrs Dewey opted to pay 9% of her salary, which is the maximum allowed under Inland Revenue regulations.

The application form is stamped “Derbyshire Education Committee – Received Central Office 28 April 1992”.  It is also stamped as received by Prudential on 15 September 1992.  Prudential wrote to Mrs Dewey on 17 September 1992, acknowledging receipt of the application form and confirming that AVCs would be deducted from her salary.

5. Mrs Dewey then switched to being a part time teacher and a part time supply teacher.  The papers submitted by Prudential indicate that both the company and Mrs Dewey’s employer experienced problems in deducting AVCs at a percentage rate, due to Mrs Dewey having two different employments and fluctuating earnings.  

6. On 23 June 1993 Mrs Dewey met with Mr Moroney  for what she says was the first time and discussed how to ensure that she was paying AVCs at the maximum rate available to her.  This was difficult to establish as Mrs Dewey’s teaching earnings came from two sources and to pay AVCs at the maximum rate required her to pay additional lump sum payments at the end of each tax year. 

7. Mr Moroney completed a “Personal Financial Review” form which recorded these discussions.  The surviving microfilm copy of the form is illegible in places.  Mr Moroney recorded:

“Mrs Dewey contacted myself by phone on 20/06/03 to enquire about paying AVCs…supply teaching.  As our client was…contributing 9% of her salary, it was decided after consultation with Jeremy Sandford [a member of Prudential’s head office staff] that a flat rate contribution would be appropriate equal to 9% of the two schemes.  This could be adjusted at the end of the current tax year, so as not to exceed the 9% limit an extra lump sum cont to bring up to 9% of sal.  The AVC facility was fully discussed along with death in service options up to 4x salary.  Client has had time out and the possibility of early retirement a possibility.”

8. Mr Moroney mentions that it is difficult to remember details of the meeting due to the passage of time, but he thinks that Mrs Dewey opted to receive advice only on AVCs only.  However, he states that he always mentioned the PAY option when meeting with prospective clients. Mrs Dewey does not have any literature provided to her by Mr Moroney, but in 1992 and 1993 Prudential’s booklet did not mention PAY.  Mrs Dewey says that Mr Moroney did not mention PAY.

9. Mr Moroney asked Mrs Dewey to complete another application form, providing for a monthly payment of £140 instead of 9% of salary.  This form was completed at the meeting and Mr Moroney sent it to Mr Sandford at Prudential’s head office the following day, with a memorandum explaining the problems experienced by Mrs Dewey, which he felt had been caused by Prudential.  The questions in section 2 of the form were not answered.

10. Problems persisted in connection with Mrs Dewey’s AVCs, with Prudential, the Inland Revenue and her employer being involved.  Mrs Dewey wrote letters of complaint to Prudential at various times.  On 7 February 1995 Prudential made an ex gratia payment of £20 to Mrs Dewey.  The papers submitted by Prudential show that Mrs Dewey was still complaining about problems with her contributions in October 1998.

11. On 23 September 2002 Mrs Dewey completed a form that Prudential had sent to her, as she wished to increase her AVCs and pay a lump sum.  The form contained the statement:

“I am aware of the booklet entitled “A Guide to the Teachers’ Pension Scheme” with regard to the “Past Added Years” option.”

12. Mrs Dewey says that had she known about PAY, she would have purchased it with an annual lump sum.  Mrs Dewey points out that she had to pay a lump sum AVC at the end of each tax year anyway, as her earnings fluctuated.  She feels that if it had been pointed out to her from the outset that she could pay one lump sum at the end of each tax year to purchase PAY, she would have been saved years of problems with her AVCs.

13. On 22 March 2004 Mrs Dewey complained to Prudential that:

“I was not advised about the alternative option of buying Past Added Years through the Teachers’ Superannuation Fund.”

She ceased paying AVCs.

PRUDENTIAL’S POSITION
14. Prudential considers that Mr Moroney could not advise on PAY, but he has confirmed that he made Mrs Dewey aware of it.  Prudential points to the warning contained in all its application forms, that clients should take independent financial advice if appropriate.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet.  Prudential considers that the real reason for Mrs Dewey’s complaint is a downturn in fund performance in recent years.

15. Prudential considers that as Mrs Dewey answered “no” to the question about PAY in the first application form, she must have known what PAY is.  The company accepts that it provided no advice to Mrs Dewey in 1992, when she applied to pay AVCs.  Prudential considers AVCs to be appropriate to Mrs Dewey’s needs as she indicated that early retirement was a possibility.

16. Prudential states that it “had no legal or regulatory requirements in regard to providing added years information”.  However, Prudential accepts that it had agreed with the Department for Education and Skills that it would “make teachers aware that there were other options.”

17. Prudential considers that as its literature from January 1996 onwards referred to PAY, “we would argue that we do not accept in principle that the cases arranged before the documentation changes should be treated any differently to those arranged afterwards.”

18. Prudential states that “we have no documentary evidence of how this customer was informed of the options.”  Prudential considers PAY to be “expensive and inflexible”.

CONCLUSIONS
19. Mr Moroney’s original letter to Mrs Dewey focused exclusively on AVCs.  It is clear from the letter that Mr Moroney intended prospective clients to discuss AVCs with him before completing the application form and it is far from certain that one was included with Mr Moroney’s letter.  However, Mrs Dewey obtained an application form, completed it and sent it to Prudential.  The company processed the form without providing Mrs Dewey with any advice about her options.  Mrs Dewey only had Mr Moroney’s letter which made no mention of PAY or any other method of additional pension provision.  Mrs Dewey answered “no” to the questions about additional methods of pension provision, including one about PAY.  All she knew was that she was not making any extra payments.

20. When Mrs Dewey met with Mr Moroney, it was to seek a solution to the payment problems she had been experiencing in making the right amount of payment to AVC’s.  Mr Moroney did not query the fact that Mrs Dewey had not answered any of the questions in section 2 in the second application form.  It appears to me unlikely that any discussion of PAY took place.  In 1992 and 1993 Prudential’s literature did not mention PAY.  Mrs Dewey says that Mr Moroney did not mention PAY.  Although Mr Moroney considers that he would have done so, I have to take into account that, quite understandably, he does not clearly recall the meeting.  Bearing all the available evidence in mind leads me on the balance of probabilities to conclude that Prudential, either orally or in writing, did not bring that alternative to Mrs Dewey’s attention.  This constitutes maladministration, in that it denied Mrs Dewey an informed choice.  A reference to PAY in another form years before does not overcome the omission.

21. In September 2002 Mrs Dewey completed a form which should have alerted her to the existence of PAY.  There is no indication that such knowledge caused her to review her pension arrangements although she did make an application to me within three years of acquiring such knowledge, that being the timescale within which such application usually needs to be made.

22. I do not accept as a valid proposition that Mrs Dewey should have checked the validity of Mr Moroney’s advice with an independent financial adviser.

23. Prudential considers AVCs to be the appropriate choice for Mrs Dewey.  However, Prudential did not give Mrs Dewey an informed choice and it is not for the company to decide what it considers appropriate and then withhold details of other options.  Prudential accepts that it has no documentary evidence to show that Mrs Dewey was informed of her options.  Indeed, all the available evidence suggests otherwise.

24. I find it surprising that Prudential considers literature produced in 1996 to have some bearing on the arrangement of AVCs in 1992 and 1993.  The fact that the company amended its booklet in 1996 to refer to PAY indicates to me that it considered the earlier version of the booklet to be defective.

25. My directions are aimed at allowing Mrs Dewey now to make the kind of informed choice she should have had in 1992 and 1993.

DIRECTIONS
26. Within 28 days of the date of this Determination, Capita  Pensions Administration Limited, the administrator of the Teachers’ Pension Scheme, shall calculate and notify both Mrs Dewey and Prudential of:

(a) the past added years Mrs Dewey would have purchased based on the assumption that the AVCs paid by her to Prudential were used to purchase past added years in the Teachers’ Pension Scheme, and

(b) the lump sum required to purchase those past added years.

Within 28 days of the date of this Determination Prudential will notify Mrs Dewey of the current value of her AVC fund.

Subject to Mrs Dewey notifying both Capita Pensions Administration Limited and Prudential of her decision as to whether or not she wishes to purchase the quoted past added years, such notification being made within 28 days of her receiving the last of the above notifications

· Prudential, on receiving Mrs Dewey’s notification that she wishes to purchase the quoted past added years in the Teachers’ Pension Scheme and her assignment of her interest in the AVC fund and pension to Prudential, will within 14 days pay the notified lump sum cost to Capita Pensions Administration Limited.

· On receiving payment from Prudential, Capita Pensions Administration Limited will arrange for Mrs Dewey to be credited with the appropriate number of past added years in the Teachers’ Pension Scheme.

DAVID LAVERICK 

Pensions Ombudsman 

27 June 2005
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