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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr M Hall

Scheme
:
Lattice Group Pension Scheme

Trustees
:
The Trustees of the Lattice Group Pension Scheme

MATTERS FOR DETERMINATION

1. Mr Hall considers that he should have been awarded a Category B incapacity pension but the Trustees have awarded him a Category A pension instead.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

KEY FACTS

Trust Deed and Rules

3. Rule 3.5 provides,

“Incapacity Pension

A member who is dismissed by his employer before normal retirement age due to incapacity is, if the trustees in their discretion determine, entitled to immediate payment of the scale pension. The scale pension will be calculated as in (1) or (2) below:

(1) In cases where the member is likely to be permanently incapable of carrying out his duties, the scale pension will be enhanced by taking into account one half of the additional pensionable service which the member would have completed had he remained in service until normal retirement age with no change in his salary after his actual exit date (“Category A pension”); and

(2) In case where the member is likely to be permanently incapable of any work, the scale pension will be enhanced by taking into account the additional pensionable service which the member would have completed had he remained in service until normal retirement age with no change in salary after his actual exit date (“Category B pension”).

The trustees may suspend, revoke or reduce any pension paid under this DB rule 3.5 … in the case of a “Category B pension” at any time before the member reaches normal retirement age, unless the member satisfies the trustees of his continued incapacity to carry out any remunerated work …

In the case of a “Category B pension” … the member’s pension may be reduced to the level to which he would have been entitled had his pension been calculated as a “Category A pension” …”

4. ‘Incapacity’ is defined as,

“… ill-health or infirmity which, in the opinion of the employer (which may act on such medical evidence as it may require), is likely to render the DB member permanently incapable of carrying out his duties”

Background

5. Mr Hall was employed by Transco as a heavy goods vehicle driver (a ‘Senior Operative’). He suffered an accident at work in March 2001 when he fell down a hole. In November 2001 Mr Hall went on long term sickness absence.

6. Mr Hall’s GP, Dr Smith wrote to Transco’s Occupational Health Advisor, Mr Hedley, on 19 February 2002,

“… Mr Hall first attended on the 12th March 2001 having had an injury at work earlier that day. He allegedly had fallen down a 5' hole and broken the fall with his arms. Subsequently he had pain in his neck, right shoulder, ribs and right knee. He had not had a head injury. On examination he was shaking but well. He had full range of movement of his right knee and it was painful but not swollen. There was pain on abduction of his right shoulder and all neck movements and he was tender over the ribs in his right axilla …

He has subsequently had a course of physio and was discharged on the 7th January this year. The physiotherapist’s opinion was that he had inflammation of the right cervical spine facet joint C2-C7 treated by manual mobilisation with a comprehensive exercise programme with 80% improvement … Unfortunately, over this period Mr Hall’s wife has been diagnosed as having carcinoma and is due to have major surgery…..She has been the main carer for their severely handicapped daughter and Mr Hall has had to take on more of the caring with subsequent impact on his neck pain …

His wife is due to undergo surgery in the next few months and after that will obviously have a rehabilitation period after which one would hope that his role in caring for his daughter would be reduced …”

7. Dr Smith wrote to Mr Hedley again on 8 October 2002. He said Mr Hall had been re-referred to a physiotherapist and was having ongoing physiotherapy and acupuncture for his neck symptoms. Dr Smith mentioned that Mr Hall had undergone investigations for headaches and palpitations which had not shown any abnormality and that the working diagnosis was anxiety/depression.

8. At Mr Hedley’s request, a Dr Morgan (a Consultant Psychiatrist) provided a report on 29 November 2002. He concluded,

“OPINION
[Mr Hall] presents as being a conscientious responsible person with a good previous work record and with pride in his ability to carry out his duties ...

Following the accident which he had in March 2001 he presents as having physical disability and pain. He returned to work after only a few days, retained his heavy goods vehicle licence and remained in work for eight months. By his account he had difficulty in coping with the physical aspects of his job. His feelings of stress was (sic) added to by his wife’s illness and the responsibility for his handicapped stepdaughter. The diagnosis is one of Mixed Anxiety and Depressive Disorder F41.2

It is now a year since he stopped work … His memory and concentration presents as being defective in spite of having treatment from a community psychiatric nurse together with … medication and he has physical disability and pain in spite of taking analgesics and having had physiotherapy. He is now 50 years old and given his condition I think it probable that he will not be able to retain his heavy goods vehicle licence and will not be able to remain in his previous occupation. Given the chronicity and severity of his symptoms, he is unlikely to be capable of gainful employment in the future. In my opinion it would be appropriate to retire him on medical grounds.”

9. On 7 January 2003 a Mr Sanderson (a Consultant Orthopaedic Surgeon) wrote to Mr Hedley,

“… since November of last year [Mr Hall] has been off work, ie he has been off work for over 13 months, predominantly because of his neck pain and associated tension headaches. He does get a little bit of paraesthesia in both hands, right being slightly worse than the left, but this doesn’t have any features of nerve root entrapment about it. Otherwise he is reasonably fit and healthy although he has numerous problems at home with a disabled daughter. His wife has suffered major surgery which is also a worry for him …

I note that he has had an X-ray which has confirmed some cervical spondylosis …

Opinion: I doubt very much that this man is ever going to get back to work. It is not just purely physical factors. There are huge emotional factors as well. Certainly there is no surgery or anything of that ilk that would make any difference. Personally I think the best thing would be for him to leave his job and then he can start to make plans for the rest of his life. I don’t think he is fit for any job at the moment. I think until the social circumstances and problems with his daughter are sorted, which obviously isn’t going to be in the immediate future, and also the worry about his wife, things are probably not going to get any better but may well just get worse. I think if the emotional problems weren’t there although he would still have some physical problems they would be nowhere near as severe as they are at the moment.”

10. On 25 February 2003 Transco decided to terminate Mr Hall’s employment on the grounds of incapacity with effect from 23 April 2003. Mr Hall applied for an incapacity pension.

11. On 5 April 2003 the Transco Medical Adviser, Dr Snape, prepared a report on Mr Hall. Dr Snape reported,

“Previous Medical History


1985 – Fracture right index finger with residual deformity


1989 – Near fatal electrocution


1992 – Low back pain


1992 – Rheumatoid arthritis affecting hands – registered as a disabled person


1993 – Bilateral Knee pain and swelling - ? acute arthritis


1993 – Bilateral Carpal Tunnel Syndrome

1998 – Diagnosed as suffering HAVS Stage 3 on the Stockholm scale (HAVS


 is Hand Arm Vibration Syndrome


2001 – Injury to neck/L arm

11/02/2002 – Reviewed by our Occupational Health Adviser (OHA) due to ongoing sickness absence due to neck and left shoulder/arm pain … also experiencing problems with anxiety/depression … See attached General Practitioner (GP) report.

17/04/2002 – Reviewed by myself following receipt of GP report. It was noted at this time that he continued to have neck, shoulder and arm pain, despite physiotherapy. His domestic situation was unchanged, as was his HAVS

30/09/2002 - Further review by OHA and advice on EAP/Counselling service. An investigation by the DVLC Medical Branch, into his fitness to hold a LGV licence was ongoing.

13/11/2002 – Reviewed by myself. DVLC investigation ongoing. No change in domestic situation … On examination all neck movements were restricted with pain radiating to both shoulders (R>L) and the R arm. Both hands were swollen and painful. Possible right inguinal hernia. Psychological state poor with obvious anxiety. Due to doubt in relation to his return to work in the future, reports were commissioned from a Consultant Psychiatrist and a Consultant Orthopaedic Surgeon. See attached reports.

20/02/2003 – Mr Hall was reviewed following receipt of reports from Dr. Peter Morgan and Mr P.L. Sanderson. In the light of these reports and all of the other available information it was concluded that he would not return to work in the foreseeable future.

I would agree with the opinions expressed in the above reports that it is unlikely that he will be fit for any remunerative employment in the foreseeable future.”

12. A ‘Medical Report for the Purpose of the award of Ill Health Pension on Termination of Employment’ was prepared by the Trustees’ Medical Adviser, Dr Ackroyd, on 11 April 2003. Dr Ackroyd  stated,

“Mr Hall is a Senior Operative and has been on long-term sickness absence since November 2001. He presents with a complicated history of significant psychiatric morbidity and musculoskeletal morbidity … an independent psychiatric report in November last year … concluded that Mr Hall is suffering from a mixed anxiety and depressive disorder. There were some external factors which included significant domestic stresses and the presence of co-existing musculoskeletal problems … The psychiatric disorder alone produces significant symptoms and impairs his functional capacity to prevent him from undertaking the duties of a Transco Senior Operative. He currently requires anti-depressant medication for the illness and the disorder is likely to be present for some considerable time. There is no evidence that this will be permanent but the likelihood of the psychiatric disorder resolving completely is probably now less than 50% because of the chronicity of his symptoms.

The range of musculoskeletal conditions have served to produce symptoms of pain and restricted mobility … No clear diagnosis has been demonstrated … the interplay between the physical and psychiatric symptoms are significant. Both these factors do not auger well for a recovery sufficient to allow him to return to his former duties.

… the Transco medical … note describes significant HAVS … This will be a permanent condition and effectively precludes him working with tools that transmit vibration.

On the balance of probabilities, I think it is highly unlikely that Mr Hall will be unable to return to the duties of Transco Senior Operative and that this situation will be permanent.

In considering the prognosis for a return to any form of remunerative work, this will be influenced by the extent of the recovery from the psychiatric disorder. On the evidence that is available the likelihood is that he will be able to recover sufficient  to undertake work characterised by limited psychological demands and pressures. None of his musculoskeletal problems should preclude him from undertaking indoor light office based work, particularly work that allows him flexibility to rotate his tasks.

I would conclude that Mr Hall is likely to be permanently incapable of carrying out his former duties but should in time recover sufficiently to be able to return to some form of remunerated work before he reaches nominal  retirement age.”

13. The Trustees’ Ill Health Pension Committee considered Mr Hall’s application on 22 April 2003 and agreed that he should be awarded a Category A pension. The trustees say that the medical evidence considered by the Committee at this stage comprised; Dr Ackroyd’s report of 11 April 2003, Dr Snape’s report of 5 April 2003, Mr Sanderson’s report of 7 January 2003, Dr Morgan’s report of 29 November 2002 and the letters from Dr Smith of 19 February and 8 October 2002.

14. Mr Hall appealed against this decision on 24 April 2003. On 23 May 2003 Dr Smith wrote an open letter which was sent to the Trustees by Mr Hall. Dr Smith said that Mr Hall was known to have co-existent cervical spondylosis and had been referred for physiotherapy and to an orthopaedic surgeon. He said that Mr Hall still had ongoing chronic pain and had developed a secondary reactive depression. Dr Smith concluded,

“It is thought at present that he is not fit for any type of job in view of his ongoing psych social circumstances which are unlikely to change in the immediate future.

I would therefore support his application to be considered for early retirement.”

15. Dr Ackroyd provided another report on 11 June 2003, having been sent a copy of Dr Smith’s letter. Dr Ackroyd said,

“… in our previous report of 11 April it was felt that Mr Hall was likely to be permanently unable to undertake the normal duties of a Transco Senior Operative but the rationale for this was that he was suffering from two disorders, one was a mixed anxiety and depressive disorder and the other was a co-existing common musculoskeletal problem of cervical spondylosis. It should also be noted that the demands of a Transco Senior Operative were significant in terms of physical and mental functioning. Additionally, it is also known that Mr Hall suffers from significant (Stage III) HAVS.

Nevertheless, it was felt that there was no evidence that Mr Hall was going to be permanently unable to undertake any form of work. His depression was likely to improve significantly before he reached nominal retirement age. Furthermore, there are likely to be plenty of opportunities for alternative work that were well within his physical capabilities in the future. With the combination of an improvement in his mental well-being and a job that gave him reduced physical demands, he should be capable of undertaking indoor, light office based work, particularly work that allows him the flexibility to rotate his tasks. Assessing the new evidence from the GP I note that the GP confirm that his depression is considered to be a secondary illness due to ongoing social stresses, one of which is that his wife has been diagnosed as having cancer. This report from the GP does reiterate the point that we have previously made that the mixed anxiety depressive illness would be expected to improve to allow a similar sort of improvement in his functional capacity. As such I would regard that our conclusions remain valid in our earlier report of 11 April. The GP provides no further information regarding the cervical spondylosis and I would reiterate the opinion expressed previously that although this is likely to impair his ability to undertake the full range of Transco engineering duties, there is still left to him a range of lighter indoor work that he could usefully undertake.

In conclusion, I feel that the new medical evidence is consistent with the view that was formed in April this year. Mr Hall is likely to be permanently incapable of undertaking his normal Transco engineering duties. However, there remains the likelihood that he will be in a position to return to work to some form of less demanding occupation at some stage in the future.”

16. The Trustees’ Ill Health Pension Appeal Committee considered Mr Hall’s case on 26 June 2003 and rejected his appeal. The Trustees have stated that the additional evidence considered by the Committee at this stage comprised Dr Smith’s letter of 23 May 2003 and Dr Ackroyd’s report of 11 June 2003.

17. Mr Hall brought a further appeal through the Scheme Internal Dispute Resolution (IDR) procedure.

18. The Trustees’ IDR Committee met on 29 October 2003. The meeting was attended by Dr Ackroyd and a personal representative for Mr Hall. Mr Hall’s representative presented the Committee with further medical evidence in the form of letters and memoranda dating back to 1992 and 1993. The Committee did not uphold Mr Hall’s appeal. Mr Hall appealed under Stage Two of the IDR procedure and this appeal was considered by the Trustees on 23 June 2004. The Trustees did not uphold Mr Hall’s appeal.

19. Mr Hall is in receipt of Incapacity Benefit, which is due for review on 5 February 2009. His GP, Dr Smith, wrote to me on 17 June 2005,

“[Mr Hall] has longstanding anxiety depressive disorder which combined with symptoms of cervical spondylosis have prevented him from remaining in his previous occupation and given the chronicity and severity of his symptoms, together with ongoing and significant ill health and disability in his wife and step daughter, he is unlikely to gain useful employment in the future.”

Trustees’ Position

20. The Trustees consider Mr Hall to be permanently incapable of carrying out his former duties but not permanently incapable of carrying out any remunerated work. They have taken permanent to mean at least until age 65. In response to the suggestion (by OPAS) that the provision in Rule 3.5 for them to suspend, revoke or  reduce a pension would allow the Trustees to award a Category B pension on a ‘temporary’ basis, they say that they cannot use this as the ‘sole justification’ for awarding a Category B pension. The Trustees say that they must be satisfied that Mr Hall is permanently incapable of any work in order to award a Category B pension.

21. The Trustees have relied on Dr Ackroyd’s reports. They say,

“It is recognised that where medical opinions are obtained from a number of sources there is scope for disagreement, as prognosis is rarely definite. However, the opinion of the Trustees’ Medical Adviser is the only one that has been provided in the context of the specific question to be addressed by the Trustees, i.e. the criteria for the award of an ill health pension. The Doctors who prepared the other medical reports may have either considered Mr Hall’s fitness for his current duties or may not have applied the same test of permanency as the Trustees (i.e. to age 65).”

CONCLUSIONS

22. Rule 3.5 provides that a member, who is dismissed by the employer because of incapacity, is entitled to an immediate pension if the Trustees in their discretion so determine. Incapacity is defined as a condition which is likely to render the member permanently incapable of carrying out his duties. It is for the employer to decide if the member is suffering from incapacity. Rule 3.5 then provides for the pension payable to be calculated in one of two ways. The Rule is not explicit on this point but the implication is that it is for the Trustees to decide which of the two methods of calculation is appropriate.

23. A Category A pension is payable where the member is likely to be permanently incapable of carrying out the duties of his position with Transco. A Category B pension is payable where the member is likely to be permanently incapable of any work.

24. It is for the Trustees to exercise their judgement to determine whether the member falls into the latter category and thus whether a greater pension is payable. 

25. There is no evidence to suggest that the Trustees took any irrelevant matter into account or misinterpreted Rule 3.5. I do not disagree with their interpretation of permanent as meaning at least until normal retirement age.

26. The Trustees were advised by Dr Ackroyd that Mr Hall was likely to be permanently incapable of carrying out his former duties but should in time recover sufficiently to be able to return to some form of remunerated work before he reached normal retirement age. The Trustees also had before them reports from Drs Smith, Morgan, and Snape and Mr Sanderson. 

27. On the basis of this evidence, the Trustees decided that Mr Hall should receive a Category A pension. They reconsidered their decision when Mr Hall appealed and had before them the additional letter from Dr Smith and a further report from Dr Ackroyd.  

28. The difficulty facing Mr Hall is that doctors who might be seen as supportive of his point of view have couched their advice in terms of his condition not being likely to change “in the immediate future,”  “in the foreseeable future” or “at the moment”. All of those expressions can be regarded as falling short of proffering a view that he will not be fit for any work until his normal retirement date.  Dr Morgan has, however, offered the view that Mr Hall is unlikely to be capable of gainful employment in the future. 

29. It was for the Trustees to weigh up the evidence before them. It does not seem to me that the conclusion which they reached can be regarded as perverse. 

30. I do not uphold the complaint. 

DAVID LAVERICK

Pensions Ombudsman

1 August 2005
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