P00559


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs J Rhodes

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mrs Rhodes complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential.  Mrs Rhodes states that the sales representative informed her that purchasing past added years (PAY) in the Teachers’ Pension Scheme was “too expensive to consider”.  Mrs Rhodes is concerned that Prudential regularly sends her marketing literature, encouraging her to increase her AVC contributions.  Mrs Rhodes complains that Prudential should have given her a better return on her AVCs as the company is appointed by the Department for Education and Skills.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mrs Rhodes is a member of the Teachers’ Pension Scheme.  On 15 June 1994 she met with a Prudential sales representative and agreed to pay AVCs to Prudential.  Mrs Rhodes signed an application form containing the question:

“Please indicate any other contributions or benefits by ticking the appropriate box(es).  Under the Teachers’ Superannuation Scheme, are you currently paying additional contributions for…Past Added Years?”

The box was not ticked.

5. Mrs Rhodes said in her application to me that she asked about PAY and the sales representative stated that it was “too expensive to consider.”  However, in her earlier complaint to Prudential dated 15 May 2004, Mrs Rhodes stated that “when I decided on AVCs no one made me aware of the possibility of buying back years…”  Mrs Rhodes had written to the Pensions Advisory Service on 18 July 2004, stating “At the time I received no information from Prudential that buying back years was an option and they admit this although they say I had information from the TPA.”

6. In a letter to my office dated 1 February 2005, Mrs Rhodes stated:

“It is difficult to remember exact conversations that happened so long ago over a number of meetings.  There was no discussion of added years I asked a question and I was given the stock answer of the time.  I received no information on this from the Prudential nor did they tell me that it was an alternative option.”

7. On 13 September 1999 Mrs Rhodes met with another sales representative and agreed to increase her AVCs from 4% to 6% of salary.  She signed an application form containing the following declarations:

“Because Prudential has not completed a financial review, I understand they can only provide advice regarding the payment of additional voluntary contributions.”

“I have been made aware of the booklet entitled “A Guide to the Teachers’ Pension Scheme” with regard to the “Past Added Years” option.”

8. Mrs Rhodes has not retained any of the documents provided to her. 

9. Mrs Rhodes read a newspaper article about PAY in 2004 and then commenced purchasing PAY.  She is still paying AVCs.  Mrs Rhodes states in relation to the 1994 meeting:

“As to the possibility of buying extra years, I feel this is a side issue.  Whether there was a conversation about it is hard to remember.  But the emphasis was that AVCs would do so well that extra years were unnecessary and too expensive.  AVCs were a far better prospect.”

10. Mrs Rhodes says that on both occasions the sales representative completed the forms and handed them to her for signature.  Mrs Rhodes states that she trusted the sales representatives as the AVC scheme is approved by the Department of Education and Skills and therefore she saw no reason to review the forms.  Prudential did not provide Mrs Rhodes with copies of the forms.

PRUDENTIAL’S POSITION
11. Prudential’s response to the complaint is:

“Our representatives were unable to offer advice on “Added Years” as this was not our product.  There is no evidence a fact find was completed, recording any advice given.

Our representatives were not able to advise on “Added Years” and there is insufficient evidence this advice was given.  We believe the application has been made based on hindsight.”

12. However, the company confirms that from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.  However, it is not required to provide advice on the suitability, or otherwise, of PAY.

CONCLUSIONS

13.
Prudential’s AVC booklet has always made it clear that the AVC fund and pension payable depend on interest rates.  Prudential sent Mrs Rhodes annual statements which included a warning that the size of the fund depended on investment performance.  Prudential’s appointment as AVC provider to the Teachers’ Pension Scheme does not imply any obligation to provide any particular rate of return on the AVC fund.

14.
Mrs Rhodes is still paying AVCs and I do not think it unreasonable for Prudential to assume that she might wish to review her contribution rate from time to time (as indeed she did) and for literature to be sent to her concerning this.

15.
Mrs Rhodes’s position on what was said, or not said, by Prudential’s sales representative as to the possibility of increasing her pension by PAY has been inconsistent.  She has stated that no mention was made of PAY but also that it was discussed and that she was advised against it.  Mrs Rhodes has confirmed that she has difficulty in remembering exactly what was said. This is understandable given the passage of time but I conclude on the balance of probability that she did have knowledge that such a scheme existed at the time she began her AVC arrangement.

16.
However, I have to take into account that initially Mrs Rhodes’s position was that she had not been told of the existence of PAY.  This inconsistency leads me to conclude that the evidence falls short of establishing that Mrs Rhodes was positively advised against following the PAY route.

17. I do not uphold Mrs Rhodes’s complaint.

DAVID LAVERICK

Pensions Ombudsman

31 August 2005
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