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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Miss V J Holmes and Mrs K L Coulson

	Scheme
	:
	Scottish Widows Personal Pension Policies 8462250 and 6726416

	Administrator
	:
	Scottish Widows plc (Scottish Widows)


MATTERS FOR DETERMINATION

1. Miss Holmes and Mrs Coulson have complained that Scottish Widows did not exercise a discretion as to where a death benefit should be paid rather than paying the proceeds of the policy in accordance with their normal practice to their father’s widow. They believe that Scottish Widows failed to investigate the circumstances of the other potential beneficiaries.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Policy Provisions and Rules

3. Clause 7 of the Policy provisions PPP (1988) provides,

“Death Before Entry on Pension

If the death of the Member occurs before the date of entry on pension, a cash sum calculated as below will become payable on the day written notification of the death is received by the Society at its Principal Office and will be applied by the Scheme Administrator to provide benefits (including an annuity payable to the Member’s surviving spouse and/or Dependant if the Member has so elected) in accordance with the Rules.”

4. Clause 10.2 of the Policy provisions PPP (1995) provides,

“If you die before the date of entry on pension for any Arrangement or while additional life cover applies in accordance with provision 10.1, a lump sum will become payable on the day after we receive written notification of your death at our Principal Office. It will be applied by the Scheme Administrator to provide benefits (including an annuity payable to your surviving spouse and/or dependant if you have so elected) in accordance with the Rules.”

5. Rule 9.15 of the Scottish Widows’ Appropriate Personal Pension Scheme Rules provides,

“Subject to rule 13.5 [restrictions on transferred funds], if a member dies and no survivor’s pension has become payable under the rules 9.1 or 9.2, and no benefits have become payable to the member, then the scheme administrator may, as soon as practicable and subject to rule 9.16 [time limit], pay out the member’s fund (other than any protected rights fund) as a lump sum:

(1) in accordance with any specific provision regarding the payment of such sums under the policies applying to the arrangements in question; or

(2) if (1) is not applicable, and at the time of the member’s death the scheme administrator is satisfied that the policy is subject to a valid trust under which no beneficial interest in a benefit from the scheme can be payable to the member rather than a benefit which must be paid to him under the act, the member’s estate or the member’s legal personal representatives, to the trustee of the trust; or

(3) if (1) and (2) are not applicable, at the discretion of the scheme administrator, to or for the benefits of any one or more of the following, in such proportions as the scheme administrator decides:

(a) any person (including trustees) whose names the member has notified to the scheme administrator in writing prior to the date of the member’s death;

(b) the member’s surviving spouse, children and remoter issue;

(c) the member’s dependants;

(d) the individuals entitled under the member’s will or intestacy to any interest in the member’s estate;

(e) the member’s legal personal representatives.

For this purpose a relationship acquired by legal adoption is as valid as a blood relationship.”

6. It is agreed that the ‘scheme administrators’ are Scottish Widows plc.

Evidence
7. Mr Holmes had two personal pension policies with Scottish Widows; 6726416 (Policy Provisions PPP (1988)) and 8462250 (Policy Provisions PPP (1995)). Mr Holmes died on 28 June 2002. On 22 July 2002, Scottish Widows wrote to Goss & Co (Mr Holmes’ financial advisers) enclosing a statement of the value of Mr Holmes’ policies. They also asked to be advised if anyone fell into any one of four categories to help them in their choice of beneficiary. The categories indicated were;

· The deceased policyholder’s spouse, children or remoter issue,

· Any dependants, including children or adopted children under the age of 18 or still in full time education,

· Any individuals entitled under the will to any interest in the estate.

· The policyholder’s legal personal representatives.

Scottish Widows said that, if Mr Holmes had notified them in writing of an individual he wished to nominate as a beneficiary, they would have taken this into account, but they had not received such a nomination.

8. On 24 July 2002, Scottish Widows were contacted by Linnells, solicitors, who said they were acting in the estate of the late Mr Holmes. They asked to be advised of any benefits payable to the estate or any other persons and to be provided with any necessary claim forms. Scottish Widows sent them a copy of their letter to Goss & Co. Linnells wrote to Scottish Widows again on 23 September 2002. As to the categories of potential beneficiaries listed in Scottish Widows’ letter, Linnells informed them that Mr Holmes had left a widow and had two daughters by a former marriage.

9. On 10 October 2002, Bolitho Way, solicitors representing the two daughters (Miss V J Holmes and Mrs K L Coulson), wrote to Scottish Widows. They referred to a will made by Mr Holmes on 6 October 2000. Bolitho Way said that, although this will had automatically been revoked by Mr Holmes’ subsequent marriage, it had been revived by a further testamentary instrument executed on 6 June 2001. (This is not disputed by the parties). They enclosed a copy of the will, which provided (inter alia) for;

· All benefits payable under personal pension policies or insurance policies held in Mr Holmes’ name at the date of his death to be divided into four equal shares; two of which were to go to his wife and one each to his daughters (clause 3),

· The interest in Mr Holmes’ house or any subsequent property to be given to his trustees, who were to allow Mrs Holmes to reside in the house during her life or until she remarried, whichever is the earliest. Should the property be sold, the net proceeds and income were to be held in trust for Mrs Holmes during her lifetime or until she remarried and then for Mr Holmes’ daughters in equal shares (clause 4),

· The remainder of Mr Holmes’ property to be divided equally between his daughters (clause 5).

Bolitho Way said that they wished to make representations on behalf of Miss Holmes and Mrs Coulson. Bolitho Way said,

“We submit on behalf of [Miss Holmes and Mrs Coulson] that in exercising their discretion the scheme administrators ought to have regard to the terms of clauses 3 and 5 of the Will and unless there are compelling reasons to the contrary (reasons of which we and our clients are unaware), the proceeds should either be paid out entirely to [Miss Holmes and Mrs Coulson] in equal shares (in line with the gift of residue in clause 5) or alternatively, paid as to 50% to [Mrs Holmes], 25% to [Miss Holmes] and 25% to [Mrs Coulson] (a distribution the same as that set out in clause 3 of the Will). If the scheme administrators wish to have details of the financial circumstances of [Miss Holmes and Mrs Coulson] … such details will willingly be provided. If the scheme administrators also require details of the financial circumstances of [Mrs Holmes], we suggest it would be best if those were sought from Linnells. We anticipate the scheme administrators might wish to have details of the estate of Mr Holmes and we enclose a copy of the estate account prepared by Linnells on 11th September 2002 …”

10. Bolitho Way then wrote to Scottish Widows on 13 January 2003 informing them that they had been asked to provide Norwich Union with a summary of Miss Holmes’ and Mrs Coulson’s financial circumstances. They said that they thought such a summary would be helpful to Scottish Widows also and asked that Scottish Widows delay making their decision until the summary was available. According to Scottish Widows, the proceeds from policy 6726416 had been paid on 2 November 2002 and the proceeds from policy 8462250 had been paid on 5 November 2002.
11. Bolitho Way have provided a note of a telephone conversation with Scottish Widows on 17 January 2003. The note records that Scottish Widows informed Bolitho Way that the proceeds of Mr Holmes’ policies with them had been paid to Mrs Holmes. It states that Bolitho Way asked how the trustees could exercise their discretion without knowing the financial circumstances of Mrs Holmes, Miss Holmes and Mrs Coulson. The telephone note records that Scottish Widows said that it was normal to pay the proceeds of the policies to the widow. The note continues,

“[Scottish Widows] said that it was possible the trustees paid out to [Mrs Holmes] on the understanding that she might in turn pay some of the proceeds to the daughters. I said that was extremely unlikely. I said they were step daughters. He asked if they were on good terms and I said they were not and that was why there was separate representation. He said the trustees did not know they were not on good terms. I said that was irrelevant. I was not suggesting that because they were on bad terms the trustees should exercise their discretion differently. What I was suggesting was that the trustees had not exercised their discretion at all.”

Scottish Widows have accepted that this is a fair record of the ‘gist’ of the conversation.

12. There is no documentary record of the decision to pay the proceeds of the two policies to Mrs Holmes.  Scottish Widows say that the decision was taken by the manager of their claims team in accordance with Rule 9.15 (see paragraph 5). Scottish Widows say they are not able to confirm what information he took into account.  In a letter to Bolitho Way dated 9 August 2004, Scottish Widows said,

“[Scottish Widows] looked into Mr Holmes circumstances at the time of his death and exercised its discretion over who should be paid. [Scottish Widows] decided to pay the death benefits under the policies to Mr Holmes’ spouse. This discretion has been exercised properly and in line with [Scottish Widows’] duties as the Scheme Administrator.

In such cases as this there are often a number of potential beneficiaries that any benefits could be paid to. It is up to [Scottish Widows] as Scheme Administrator to determine the most appropriate person to pay. The decision by [Scottish Widows] was taken following receipt of the letter from Bolitho Way, Solicitors dated 10 October 2002 in which representations were made on behalf of [Miss Holmes and Mrs Coulson], including the information attached to that letter.

Those representations and the enclosed information were taken into account by [Scottish Widows] in coming to its decision …”

13. Scottish Widows say that their letter to Goss & Co (see paragraph 7) outlines the information they ask for in death claim cases. They say that, once they have received this information, the case is passed to one of their claims officers who goes through the available information to determine to whom the benefits should be paid, referring any question as to who the beneficiary is, to higher management.  Scottish Widows have confirmed that such a referral did not happen in Mr Holmes’ case.  Scottish Widows tell me that, although they have set procedures in place for staff to follow when making decisions as to whom the beneficiaries should be, they cannot produce a copy of the procedures in place at the time.
Submissions
14. Bolitho Way have made the following submissions;

· Mr Holmes’ circumstances were irrelevant, except to the extent that Scottish Widows needed to establish that he was married and had children. Establishing these facts does not amount to the exercise of a discretion.

· Scottish Widows have not identified any employee as being the person who exercised the discretion and there is no written record of the discretion being exercised.

· Scottish Widows have simply asserted that they exercised their discretion. The fact that they were in receipt of information about Mr Holmes’ circumstances does not evidence the exercise of a discretion.

· Scottish Widows’ statement to the effect that they decided to pay the death benefits to Mr Holmes’ spouse is merely an assertion.

· To ‘determine’ the appropriate beneficiary connotes a decision based on all relevant and material factors and weighing up of those factors.

· Scottish Widows failed to take into account the information and representations made on behalf of Miss Holmes and Mrs Coulson. Scottish Widows’ statement to the effect that they did take this information into account is merely an assertion.

· Scottish Widows confuse making a decision as a trustee with ‘standard procedure’. The ‘claims officer’ approaches the exercise of a discretion in the same way as settling a straightforward claim. The only information available to the claims officer simply identified potential beneficiaries.

· The available information suggested that a payment to Miss Holmes and Mrs Coulson was appropriate.

· It should have been obvious to Scottish Widows that Miss Holmes and Mrs Coulson were at odds with Mrs Holmes over how the proceeds ought to be paid out. Scottish Widows could not rely on Mrs Holmes to pay some of the proceeds to Miss Holmes and/or Mrs Coulson.

· The claims officer did not consider the information he should have considered and there was an ‘automatic’ payment to Mrs Holmes.

· The fact that there was no referral to Scottish Widows’ higher management is strongly suggestive of there being no proper exercise of discretion.

· There would be a conflict of interest if Scottish Widows were to review their decision.

15. Scottish Widows submit:
· They accept that more detailed records should have been kept of the settlement of Mr Holmes’ policies. Due to the length of time that has elapsed, they no longer have a record of the procedures in place at the time of the settlement.

· Rule 9.15 provides for Scottish Widows to determine to whom the lump sum death benefit is payable. Although they do not have copies of evidence for the actual decision, it is their opinion that they were following their standard procedure at that time. They were informed of Mr Holmes’ death and provided a quotation of the benefits payable, together with a request for information on the potential beneficiaries, to Goss & Co.

· The response from Linnells Solicitor indicated that the parties involved were taking legal advice and there were ongoing negotiations to determine how the benefits would be distributed. Based on this and the telephone conversation between themselves and Bolitho Way in January 2003, they believed that the were correct in paying the benefit to Mrs Holmes on the assumption that payment to Miss Holmes and Mrs Coulson would be made as part of the negotiations.

· Scottish Widows had a copy of Mr Holmes’ will but previous correspondence had cast doubt on the validity of the will and Scottish Widows did not believe it should play any part in their deliberations.

· Scottish Widows are satisfied that they followed the correct procedure and do not believe that a review of their decision would provide a different result.

CONCLUSIONS

16. Rule 9.15 (see paragraph 5) provides for Scottish Widows to decide to whom the lump sum death benefit should be paid.  Mrs Holmes fell into one of the categories of payee as did Miss Holmes and Mrs Coulson.
17. When they made their decision, Scottish Widows had information before them as to the potential beneficiaries and the details of Mr Holmes’ estate. It is arguable that they could have sought more information as to the potential beneficiaries and indeed of the wishes of the deceased. As a matter of good administration, I would have expected Scottish Widows to have a note of what factors were taken into account.

18. Although Scottish Widows say that they have procedures governing the ways such decisions are taken, no such procedure has been provided to me and I am unimpressed by the suggestion that such written procedures have been lost due to lapse of time.  I have considerable doubt as to whether such written procedures actually existed.
19. Scottish Widows assert that the discretion has been exercised properly and in line with their duties as Scheme Administrator but there is simply no evidence to support such an assertion: the fact that a decision was made is not of itself evidence that a discretion was properly exercised. On the other hand, there is evidence (I have in mind the record of the telephone conversation described in paragraph 11) that the decision was taken without proper consideration but instead by applying what was said to be normal practice.
20. Thus, I am left in the position of concluding that Scottish Widows paid over the benefit to Mrs Holmes without properly exercising the discretion available to them.  Mrs Holmes is not a party to the matter before me and I make no direction as to whether the moneys paid to her could or should be recovered.  But I am satisfied that the matter should be remitted to Scottish Widows for a fresh decision to be taken.

21. Bolitho Way have expressed some concern that there would be a conflict of interest if Scottish Widows were to review their own decision.  The fact remains, however, that Rule 9.15 provides for them to make the decision.  Despite the robust arguments put forward by Scottish Widow in support of their original decision, it would be premature to assume that they will not now undertake the responsibility of exercising their discretion in a fair and unbiased manner.  Should Miss Holmes and Mrs Coulson have any concerns about Scottish Widows’ subsequent decision, there are avenues of appeal open to them, including a further application to me or my successor.

DAVID LAVERICK

Pensions Ombudsman

21 February 2007
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