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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs C Duthie

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mrs Duthie complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential.  Mrs Duthie states that the sales representative did not inform her that she could purchase past added years (PAY) in the Teachers’ Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mrs Duthie is a member of the Teachers’ Pension Scheme.  Mrs Duthie states that she attended a Prudential AVC seminar at the college where she was Assistant Principal.  She says that the sales representative was asked by one of her colleagues if it was possible to pay an increased contribution to the Teachers’ Pension Scheme in any other way.  Mrs Duthie states that the sales representative said there was, but it was prohibitively expensive.

5. On 11 June 1993 Mrs Duthie met with Prudential’s sales representative and agreed to pay AVCs to Prudential.  Mrs Duthie signed an application form containing the following question:

“2.  PENSION SCHEME DETAILS

Please indicate any other contributions or benefits by ticking the appropriate box(es).

A. Under the Teachers’ Superannuation Scheme, are you currently paying additional contributions for…Past Added Years.”

The box is not ticked.  Mrs Duthie states that the sales representative visited her at the college.  Mrs Duthie says that the sales representative asked her some questions, but did not ask about PAY or mention it at all.  He then handed her the application form to sign, which she did.  She did not read it through.  She says she did not see any pages other than the one she signed.

6. The sales representative completed a “personal financial review” form.  He recorded that Mrs Duthie would like to retire early and his recommendation was:

“Only TAVC discussed.  9% suggested in order to catch up the lost years in the past.  Client decided to start with 4% of her gross income.”

Mrs Duthie states that she was not given a booklet.  She disputes that she said she wanted to retire early.

7. In 1994 Mrs Duthie increased the level at which she was making AVC contributions.  No application form was completed at that time.

8. In any event, Mrs Duthie retired one year early in 2002 and used her AVC fund to purchase an annuity with another pension provider.

9. Mrs Duthie has requested that I hold an oral hearing of her application to me.

10. Prudential considers that there was no regulatory requirement for its sales representative to tell Mrs Duthie about PAY.  However, the company confirms that from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet.

11. Prudential points out that from January 1995, its AVC booklet included a brief explanation of PAY.  From January 1996 its application form contained a declaration, stating that the applicant had been made aware of the Teachers’ Pension Scheme booklet with regard to PAY.  Prudential considers that “we do not accept in principle that the cases arranged before the documentation changes should be treated any differently to those arranged afterwards.”

12. Prudential points to the question in its application form asking if the applicant was purchasing PAY.  It considers that, irrespective of whether the question was answered or not, it would stimulate a discussion about PAY.

13. Prudential considers that Mrs Duthie would have been provided with a copy of its “ready reckoner”.  This is a chart showing the maximum AVC rate for a given age and length of service.  It includes a note stating that this maximum might have to be reduced if the client is already purchasing PAY.  Mrs Duthie says she has no idea as to what Prudential is referring to when talking of the “ready reckoner”.  She says she did not receive such a chart.

14. Prudential considers that Mrs Duthie’s employers or trade union, if she belonged to one, would have told her about PAY.

15. Prudential considers PAY to be “expensive and inflexible” and feels that Mrs Duthie may have made no additional pension provision at all if she had not paid AVCs.

16. Prudential considers that Mrs Duthie’s recollections of the AVC presentation indicate that PAY was discussed.

CONCLUSIONS
17. Documentation not available when Mrs Duthie’s AVCs were arranged has no relevance to her application to me.

18. I have seen no evidence to suggest that Mrs Duthie was supplied with a copy of the ready reckoner to which Prudential refer.

19. In 1993 Prudential’s literature did not mention PAY.  The sales representative’s reported remark at the AVC presentation could, however,  have served to alert Mrs Duthie to the existence of PAY but the remark was accompanied by a view as to its relative cost which would serve to discourage the listener. From the way the application form was completed I cannot conclude that Mrs Duthie was alerted by that method to the making PAY contributions or whether she regarded the question as not applicable. 

20. Nevertheless I accept Prudential’s argument that the recollection of the presentation from their representative shows that Mrs Duthie was made aware of the fact that there was an alternative method of making greater provision for her pension. 

21. Having accepted Prudential’s submission that on Mrs Duthie’s account  there was such discussion, I also accept that her evidence that the discussion included positive discouragement for her to proceed to explore the alternative. The effect of that was that she was effectively denied the opportunity to make an informed choice. My direction is aimed at restoring that opportunity.  It takes into account that the statutory regulations governing the Teachers’ Pension Scheme do not permit the purchase of PAY for retired teachers.

22. It is not necessary for me to hold an oral hearing as sufficient written evidence is available to me to determine Mrs Duthie’s application.

DIRECTIONS
23. Within 28 days of the date of this Determination, Capita Pensions Administration Limited, the administrator of the Teachers’ Pension Scheme, shall calculate and notify both Mrs Duthie and Prudential of the past added years Mrs Duthie would have purchased, based on the assumption that the AVCs paid by her to Prudential were used to purchase past added years in the Teachers’ Pension Scheme.

24. Subject to Mrs Duthie notifying Prudential of her decision as to whether or not she wishes to convert to an added years basis, such notification being made within 28 days of her receiving the above notification

· Prudential, on receiving Mrs Duthie’s notification that she wishes to convert to an added years basis and her assignment of her AVC annuity to Prudential, will within 28 days set up an annuity for Mrs Duthie, providing equivalent pension and lump sum benefits to that which would have been provided by the purchase of past added years.

· The annuity will be backdated to the date of Mrs Duthie’s retirement and from it will be deducted any AVC pension payments already made by Mrs Duthie’s AVC pension provider.

DAVID LAVERICK

Pensions Ombudsman

10 August 2005
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