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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr G Smith

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mr Smith complains that Prudential’s sales representative improperly persuaded him to pay additional voluntary contributions (AVCs) to Prudential.  Mr Smith states that the sales representative failed to explain the money purchase nature of AVCs.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mr Smith is a member of the Teachers’ Pension Scheme.  On 29 January 1993 he met with Prudential’s sales representative and agreed to pay AVCs to Prudential.  The sales representative recorded the meeting, so far as Mr Smith’s application to me is concerned, as follows:

“Discussed with client how Teachers Superannuation Scheme works and methods of topping up benefits discussed.  Discussed FSAVC & Added Years.  Recommended Graham contribute maximum 9% especially as he is interested in retirement at age 55.”

5. Mr Smith signed an application form which required a box to be ticked if he was purchasing PAY.  The box was not ticked.  The form also contained an “Important Notice” that:

“In joining the Scheme, applicants should understand and accept:

…(c)
that because the facility is a way of investing money in order to provide pension benefits, those benefits will depend on the contributions paid, the performance of the institutions with whom investments are made, and on interest rates at retirement; and that therefore the Department of Education and Science, Scottish Office, Department of Education Northern Ireland cannot guarantee that any particular level of benefit will be available at retirement.”

6. Mr Smith confirms that “a few words” were spoken about PAY at the meeting, but “I can assert that there was no discussion in which the merits of buying added years were compared with the Prudential AVC scheme.”  Mr Smith complains that the sales representative did not consider “the possible benefits of the TPS as an alternative to the Prudential AVC scheme.”  Mr Smith also considers that the sales representative should have pointed out to him that PAY would have been more advantageous, bearing in mind that he was a Deputy Head with good career prospects, looking to retire at 55.

7. Mr Smith stated in his application to me that he learned for the first time in June 2004 that his AVC pension “was not guaranteed and is subject to the fluctuation of financial markets and to the skills of fund managers.”  Mr Smith says that up to this time “I knew that added years existed but I thought it was for women teachers who had taken time out of work for family purposes”.  Mr Smith states that the sales representative did nothing to dispel this view.  He feels that the advice received from the sales representative failed to take account of his particular position.

8. Prudential provided Mr Smith with annual statements, which made clear that the size of the fund depended on investment performance.  The statements also contained a note to the effect that the fund had to be used to purchase an annuity.

PRUDENTIAL’S POSITION

9. Prudential states:

“As our representative could not give any advice on “added years”, being another company’s product, all we could do was to make Mr Smith aware of the option and this is what we have done.  Our representative was not authorised to compare “added years” and TAVCs.  Had Mr Smith raised any queries about “added years” he would have been referred to his employer or the main scheme for further information.”

CONCLUSIONS

10. Mr Smith signed an application form containing a clear warning that the amount of the pension depended on investment performance.  Prudential’s literature, including its annual statements, contain similar warnings.

11. Prudential’s sales representative could only advise on his company’s products.  However, Prudential had given the Department of Education and Skills an undertaking that its representatives would make clients aware of the existence of PAY.  The sales representative did this and Prudential cannot be held responsible for Mr Smith’s mistaken view that PAY was not available to him.  His expectation that the representative had a wider duty to provide advice to him is not soundly based.

12. I do not uphold Mr Smith’s complaint.

DAVID LAVERICK

Pensions Ombudsman

24 October 2005
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