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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Miss F McLay

Scheme
:
The CHC Scotia Pension Scheme (the Scheme)

Respondents
:
The Trustees of the Scheme (the Trustees)

MATTERS FOR DETERMINATION 

1. Miss McLay complains that a death in service benefit has wrongfully been withheld following the death of her partner, Mr Svendsen.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

3. Miss McLay also identified Canada Life Limited, the insurers used by the Trustees to insure against Death in Service liability, as Respondents to her complaint. However, I am doubtful that the insurers could be seen as administrators or managers of the Scheme and therefore they do not fall within my jurisdiction. It is, however, necessary to refer to their actions in the matter in order to understand the Trustees position. I add that Miss Mclay is not ultimately affected by my decision as to whom should be regarded as the Respondent. The reason for my conclusion that the matter should not be decided in her favour is the same if applied to Canada Life or when applied to the Trustees. 

SCHEME RULES

4. The Rules of the Scheme were effective from 1 April 1999 and contain the following provisions that are relevant to this matter:

4.1. Rule 2.1 provides that:

“An Eligible Employee who :

(i) has attained age 18, and

(ii) is not within one year of Normal Pension Date

may elect within 3 months of being invited to become a Member of the Money Purchase Section.

4.2
Rule 2.2 provides : 

“Any employee or director of the Companies who is not an Eligible Employee, or does not fulfil the criteria specified in Rule 2.1, or does not join the Scheme under this second Schedule when first eligible to do so shall only be admitted to the Scheme under these Rules with the consent of the Principal Company and the Trustees on such terms as the Trustees may determine but not so as to prejudice Approval or any requirements of the Pensions Act or other relevant legislation. The Trustees shall notify the employee or director in writing of the relevant terms.”

4.3
Rule 7.1 sets out the provision for Lump Sum Benefits on Death in Pensionable Service as follows:

“Where a Member dies in Pensionable Service before reaching Normal Pension Date, the Trustees shall hold on Discretionary Trusts a sum of three times the Member’s Pensionable Salary at the date of the member’s death.”

SCHEME BACKGROUND

5. The Life Assurance Benefit under the Scheme is provided by way of a Group Life Assurance Policy, effected with Canada Life in 1992 by the Trustees. Where an eligible employee seeks to join the Scheme at the first available opportunity, and the benefits fall within the free cover limit applicable to the Scheme, no conditions are imposed by Canada Life for acceptance of the employee for death in service benefits .

6. Where an employee chooses not to join the Scheme at the first available opportunity Canada Life do not automatically provide Death in Service cover. Instead this is subject to  medical underwriting. 

MATERIAL FACTS

7. Mr Svendsen was born on 12 September 1958.

8. Mr Svendsen joined CHC Scotia Limited (the Employer) on 1 November 1990 as a helicopter pilot. He elected not to join the Scheme at that time. 

9. In 2002 Mr Svendsen elected to join the Scheme and completed the relevant forms, including a Discretionary Entrant Form. On 12 June 2002 the Employer wrote to Mr Svendsen acknowledging receipt of the forms and advising that his acceptance to the Scheme was subject to satisfactory evidence of health and therefore the lump sum death in service benefit would be unavailable until Canada Life had confirmed their acceptance of the full level of benefit. A Medical Declaration form for Mr Svendsen to complete and return was enclosed with the letter.

10. On 26 August 2002 the Employer wrote again to Mr Svendsen reminding him that he must complete and return the Medical Declaration form before cover in respect of the lump sum death in service benefit could be confirmed.

11. On 14 October 2002 Mr Svendsen contacted the Employer to advise that he had injured his leg in a motor cycle accident. 

12. On 21 October 2002 he was signed off work for a further two weeks by his GP due to soft tissue damage.

13. On 4 November 2002 Mr Svendsen was admitted to hospital suffering from sepsis, drowsiness and confusion.

14. On 10 November 2002, a  completed Medical Declaration form signed in the name of Richard Svendsen was received  by Punter Southall & Co. (Punter Southall). Punter Southall are the Scheme administrators and also act as Secretary to the Trustees. The form was dated 30 October 2002. Part 5 of the form asks whether the applicant has been absent from work in the last two years due to injury or illness. The form indicates ‘Yes’ and states the reason as ‘Leg Injury – Calf Muscle’. 

15. Part 7(i) of the form requests Medical Details. The applicant is asked to confirm whether they have ever suffered from various conditions and disorders. The list includes ailments such as heart disorder, back pain, asthma etc. The form indicates ‘No’ in respect of all conditions and disorders. 

16. Part 7(ii) of the form asks for confirmation of any medical information not disclosed in 7(i). Part 7(iii) of the form asks for details of medical advice or medical investigations in the last 5 years such as x-rays, ECG or blood tests. Part 7(iv) of the form asks whether the applicant has ever suffered from any medical condition or disease or been under medical care of any kind. In all cases the form indicates ‘No’.  

17. The form concludes with a Declaration that the statements given are true and complete and that the applicant will inform Canada Life of any change to any material fact occurring before acceptance of the application.

18. Punter Southall forwarded the Medical Declaration form to Canada Life who confirmed acceptance of cover at normal rates of premium on 15 November 2002. 

19. On 18 November 2002 Punter Southall informed the Employer that cover for Mr Svendsen had been assumed with immediate effect at normal rates of premium. 

20. The Employer did not have the opportunity to pass this information on to Mr Svendsen as he died, as a result of the injuries to his leg, the following day on 19 November 2002. 

21. Canada Life was notified by the Trustees and the relevant documentation provided to it.

22. On 18 December 2002 Canada Life advised that they would require an Attending Physician Statement to be completed and a full copy of Mr Svendsen’s GP notes in order to consider the claim further.

23. On 12 February 2003 Canada Life wrote to Punter Southall advising that Mr Svendsen’s claim had been declined. Their letter reads as follows :

“…It is clear from the notes from the General Practitioner that Mr Svendsen has non-disclosed on his application form. The non-disclosure is a material fact and would have led to our underwriters declining to offer cover.

In addition to this, the declaration signed by Mr Svendsen on the application states “I will inform the company of any material fact occurring before the acceptance of this application and understand that any failure to do so may result in my proposed membership of the scheme being voided”. Mr Svendsen completed the application form on 30 October 2002 and was admitted to Hospital on 4 November 2002 where he was diagnosed as having subacute bacterial endocartis and deep venous thrombosis. On 12 November 2002 he collapsed and transferred to the intensive treatment unit where he subsequently died on 19 November 2002. The application form was only sent to Canada Life on 12 November 2002 and Canada Life accepted risk on the strength of the application form on 15 November 2002 and therefore a material change had taken place before Canada Life accepted risk. …”

24. Following a request for further details from the Trustees, Canada Life advised as follows :

“…Mr Svendsen was admitted to hospital in relation to a suspected drugs overdose in August 1997 and was subsequently seen by Professor Cook in November 1998 for the Civil Aviation Authority as a result of “concern regarding drug related problems”. These events were not disclosed to our underwriters on the application form and would have been material facts in considering Mr Svendsen’s  application. In addition to this, Mr Svendsen was also under active medical management in regard to a back problem which he again failed to disclose. Although this would not have been material to our underwriters in considering Group Life Benefit, it does show further non-disclosure on the application form.

I note the point you made in your e-mail regarding Mr Svendsen’s ability to advise us of his change of health. However, Canada Life’s proposal form clearly states that any change in the applicant’s circumstances between the date of the proposal and the date Canada Life assumes risk must be disclosed. The change in Mr Svendesen’s health was a material fact that directly affected the risk that Canada Life was being asked to cover.

Me Svendsen was allowed by CHC Scotia to join the scheme in June 2002 as a late entrant. It was not until 30 October 2002 that Mr Svendsen actually completed the application for membership in to the Group Life Scheme, when he was already absent from work due to illness. The attending physician’s statement we have received and which I understand you have had sight of, indicates that Mr Svendsen was ill for a week prior to admission to Hospital. The information presented to Canada Life tends to indicate that Mr Svendsen only completed the application form after the onset of his illness and resulting absence from work.” 

SUBMISSIONS

25. In response to the application the Trustees submit that : 

25.1. They have every sympathy with Ms McLay, however the decision taken by Canada Life to decline the benefit has meant that they had no option but to refuse the cover as detailed in the Employer’s letter to Mr Svendsen dated 12 June 2003. 

25.2. The Medical Declaration form was returned direct to Punter Southall by Ms McLay. Ms McLay has told the Trustees that she posted the form from her place of work in early November 2002.

26. Canada Life submit :

26.1. They have compared the Medical Declaration form and a consent form completed by Mr Svendsen for the Safety Regulation Group in November 1998 and conclude that Mr Svendsen did not complete or sign the Medical declaration form.  Thus the application for cover is fraudulent.

26.2. The fact that Mr Svendsen had delayed more than a decade before joining the Scheme and that he died a very short time after deciding to do so was a cause for concern and as a matter of policy, Canada Life investigated Mr Svendsen’s medical history as a part of its claims procedure. The result of its investigations were crucial in its decision to decline the claim.

26.3. There was material non-disclosure of previous medical history. The decision to decline the claim is primarily based upon non-disclosure on the employees’ application form submitted. This omits factors and incidents now known and is material, as had Canada Life known of his medical history at the time of the application for late entry, either further medical requirements would have been requested or, the risk declined. 

26.4. There were material changes in his medical condition between the completion of the employees application and the date risk was assumed. The contractual obligation on Canada Life to cover Mr Svendsen was void or voidable on the basis that it entered into a contract under a misapprehension as to the true facts of the risk it was being asked to cover. Under the principles of  misrepresentation, or mistake, the contract is not binding upon Canada Life.

27. Ms McLay submits 

27.1. The leg injury was declared on the form.

27.2. The Medical Declaration form had not been completed earlier because of the amount of paperwork Mr Svendsen had to complete for his job and thus he did not wish to address more paperwork at the end of the day. 

27.3. She completed the form but it was signed by Mr Svendsen.  

27.4. Mr Svendsen did not regard the issue of random drug testing as a medical matter and therefore did not disclose this on the Medical Declaration form. Additionally, there was no appropriate section on the form for this information to be included.

27.5. The admittance to Hospital in August 1997 was more than 5 years previously and did not have to be disclosed. 

27.6. The back injury was not disclosed simply because Mr Svendsen had forgotten about it not because he was trying to hide this fact.

27.7. Mr Svendsen did not inform the Trustees of the deterioration in his condition (after the leg injury) as he was did not consider his condition to be serious.  Prior to the sudden deterioration in his condition which led rapidly to his death Mr Svendsen had expected to return to work after the expiry of his then current sick note.

27.8. Subacute bacterial endocarditis is a condition which can exhibit itself as it did in Mr Svendsen’s case; a long period of malaise followed by sudden and rapid deterioration. Additionally, tooth extraction is a leading cause of Subacute bacterial endocarditis and Mr Svendsen had lost a tooth just a few weeks before he died.  

27.9. Scotia Helicopters, The Trustees, GBN Associates (a trustee consultancy) and the Civil Aviation Authorities’ Medical Examiner all believe the stance taken by Canada Life to be harsh.

28. Canada Life responded :

28.1. Mr Svendsen may have been admitted to Hospital more than five years ago but follow up treatment continued well into the five year period. 

28.2. Mr Svendsen had received treatment for a back condition within the five year period. Any reasonable person knew or ought to have known that these matters would be material to the insurer’s assessment of the risk it was being asked to cover.  

CONCLUSIONS

29. The Rules provide that if an employee chooses not to join the Scheme at his first opportunity he may only do so with the consent of the Employer and the Trustees and on such terms as the Trustees may determine. It is not surprising that arrangements are in place whereby such consent is not given until the Employer and Trustee are satisfied that Canada Life has accepted the risk so far as payment of a Death in Service benefit is concerned. 

30. Thus the Employer informed Mr Svendsen when he sought to join the Scheme that his so doing, so far as the Death in Service benefit was concerned was subject to Canada Life accepting the risk. In the event that condition had been fulfilled by the time of Mr Svendsen’s death. 

31. Although Mr Svendsen had not been expressly informed by the Trustees of their consent to his joining the Scheme I consider that consent can be inferred by the Trustees passing on to the employer the confirmation that risk had been accepted.    

32. Canada Life accepted the risk (and therefore the Trustees and Employer gave consents for Mr Svendsen to join the Scheme) based on the information provided on the Medical Declaration form. Mr Svendsen’s leg injury was disclosed to Canada Life and it was complications from that injury which were the cause of his death. But the Medical Declaration form requires the applicant to make a declaration that the information provided is true and complete. It is clear from the evidence before me that parts of Mr Svendsen’s medical history were not disclosed – in particular the admission to hospital which had occurred since the date given on the form - and that, had they been known, those would have been of sufficient concern to Canada Life for it to have declined cover and therefore for the Respondents not to have accepted the application, or at least to have qualified their acceptance by excluding entitlement to the Death in Service benefit.  

33. I note Canada Life’s comment that the Medical Declaration form was not signed by Mr Svendsen and the suggestion that it was in fact signed by Ms McLay. I do not need to consider this matter further as the non-disclosure of medical information alone is in my view sufficient to absolve the Trustees for liability to pay the Death in Service benefit.

34. I appreciate that these are unfortunate circumstances however, I find that the Trustees acted properly and I am satisfied that there was no requirement to provide a lump sum death benefit in these circumstances. 
35. I do not uphold this complaint.
DAVID LAVERICK

Pensions Ombudsman

2 February 2006
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