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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs S Bahari

	Scheme
	:
	NHS Pension Scheme (the Scheme)

	Respondent
	:
	NHS Pensions (Manager) 


MATTERS FOR DETERMINATION 

1. Mrs Bahari is aggrieved by being denied ill-health retirement benefits.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT REGULATIONS

3. Regulation E2 of the National Health Service Pension Scheme Regulations 1995 (as amended) says that:
A member who retires from pensionable employment because of physical or mental infirmity that makes him permanently incapable of efficiently discharging the duties of that employment shall be entitled to a pension under this regulation if he has at least 2 years’ qualifying service or qualifies for a pension under regulation E1 (normal retirement pension).

4. In accordance with established case law, NHS Pensions’ interpretation of permanently is “until the member’s normal retirement age.”

5. Regulation U2 says that:

“Any question arising under these regulations as to the rights or liabilities of any person shall be determined by the Secretary of State.”

6. Section 50 of the Pensions Act 1995 (the Act) (as at 10 September 2001) provided that:

“(1) The trustees or managers of an occupational pension scheme must secure that such arrangements as are required by or under this section for the resolution of disagreements between prescribed persons about matters in relation to the scheme are made and implemented.

(2) The arrangements must-

(a) provide for a person, on the application of a complainant of a prescribed description, to give a decision on such a disagreement, and

(b) require the trustees or managers, on the application of such a complainant following a decision given in accordance with paragraph (a), to reconsider the matter in question and confirm the decision or give a new decision in its place.”

…

(4) Applications and decisions under subsection (2) must be in writing.

…”

7. Regulation 4 of the Occupational Pension Schemes (Internal Dispute Resolutions Procedures) Regulations 1996 (as at 10 September 2001) says:

“(1) An application for a decision under arrangements required by section 50(2)(a) of the Act shall set out particulars of the disagreement in respect of which a decision is sought.

(2) The particulars shall include-

(a) where the complainant is a person described in either regulation 2(1)(a), (c) or (d) or a person claming to be such under regulation 2(1)(e), the full name, address, date of birth, and the national insurance number of the complainant;

(b) where the complainant is a person described in regulation 2(1)(b), or a person claiming to be such under regulation 2(1)(e), the full name, address and date of birth of the complainant, his relationship to the scheme member and the full name, address, date of birth and national insurance number of the scheme member;

(c) the full name and address of any representative acting on behalf of the complainant and where such address is the address to be used for service on the complainant of any documents in connection with the disagreement;

(d) a statement as to the nature of the disagreement with sufficient details to show why the complainant is aggrieved.

(3) The application shall be signed by or on behalf of the complainant.”

8. NHS Pensions operates a three-stage process by which members may challenge decisions to refuse payment of ill health retirement benefits.  Appellants using such a process are asked to provide new and/or fresh factual medical evidence and to outline why they disagree with NHS Pensions’ decision.   There are no time limits as to when such a process can be used. 
9. The Contract signed between MIS Pensions Division (MIS), NHS Pensions’ then medical advisors and NHS Pensions says:

“Ill Health Retirement Benefits

…

39 The Contractor shall receive and acknowledge all applications for Ill Health Retirement Benefits (“the Benefit”).

…

44 Having received and acknowledged an application for Benefit, the Contractor shall determine whether the Member has title to Benefit in accordance with applicable legislation.

…

52 Having determined whether the Member has title to Benefit in accordance with applicable legislation, the Contractor shall make a submission (“the Submission”) to the Agency.

53 The Submission shall contain a medical recommendation as to the Member’s title to benefit which:

(i) addresses the questions posed;

(ii) is legible;

(iii) is written in clear, unambiguous language free from medical jargon;

(iv) can be readily understood by a non medical audience;

(v) gives full consideration to all available evidence; and

(vi) Provides a concise and comprehensible explanation of the reasons for making such a recommendation, including cogent reasons for not accepting professional advice advanced in support of the application.

54 The Agency shall consider the Submission made by the Contractor.

…

56 Having fully considered the Submission, the Agency shall decide whether to accept or reject the Member’s application for Benefit and shall inform the Contractor of this decision.

57 Having received the Agency’s decision in relation to the application, the Contractor shall issue a notification [to the member] describe the outcome of the application…?”
10. Schedule Two of the contract deals with appeals.  It says:

“First Review

17 Where a formal request for a first review of a decision is received, the Contractor shall

(i) issue an acknowledgement to the originator of the request;

(ii) take reasonable steps to obtain any additional evidence necessary for the purpose of the review;

(iii) reconsider the Member’s eligibility in light of the available (sic)

(iv) make a determination as to the Member’s title to Ill Health 

18 Having determined whether the Member has title to Benefit in accordance with the applicable legislation, the Contractor shall make a submission (“the Submission”) to the Agency.

19 The Submission shall contain a recommendation as to the Member’s title to Benefit which:

(i) addresses the questions posed;

(ii) is legible;

(iii) is written in clear, unambiguous language free from medical jargon;

(iv) can be readily understood by a non medical audience;

(v) gives full consideration to all available evidence; and

(vi) Provides a concise and comprehensible explanation of the reasons for making such a recommendation, including cogent reasons for not accepting professional advice advanced in support of the application.

20 The Agency shall consider the Submission made by the Contractor.

…

22 Having fully considered the submission, the Agency shall decide whether to accept or reject the Member’s application for Benefit and shall inform the Contractor of this decision.

23 Having received the Agency’s decision in relation to the application, the Contractor shall notify the Member or their authorised representative of the outcome of the first review.

Second Review

24 Where a member remains dissatisfied following a first review, the Contractor shall accept a request for a second review providing that such a request is accompanied by new evidence (“the evidence”)

…

38 Where the Evidence is non medical evidence, the Contractor shall:

(i) take reasonable steps to obtain any additional evidence necessary for the purpose of the review;

(ii) reconsider the Member’s eligibility in light of the available (sic)

(iii) make a determination as the Member’s title to benefit; and

(iv) make a Submission to the Agency

39 The Agency shall consider the Submission made by the Contractor

…

41 Having fully considered the Submission, the Agency shall decide whether to accept or reject the Member’s application for Benefit and shall inform the Contractor of this decision

42 Having received the Agency’s decision in relation to the application, the Contractor shall notify the Member of the outcome of the second review.

…

Secretary of State Determination

44 Where the Member remains dissatisfied following a second review but raises no substantive new issue for consideration, the Contractor shall treat any request for a further review as a request for a Secretary of State’s determination in accordance with the provisions of the National Health Service Pension Scheme Regulations.

45 The Contractor shall, upon receipt, refer any and all requests for Secretary of State determination to the Agency…”

MATERIAL FACTS

11. Mrs Bahari was employed by an NHS Trust (the Trust) as a Nursing Auxiliary and is a member of the NHS Pension Scheme.  The Scheme’s normal retirement age is 60, which Mrs Bahari reached on 18 June 2005.  Mrs Bahari commenced drawing age-related benefits from 20 April 2006.
12. On 8 April 2000, Mrs Bahari injured her back whilst at work.  She was seen by Dr J F Mackenzie, a Doctor employed by the Trust on 29 September 2000 and 29 March 2001. Dr Mackenzie provided a report to NHS Pensions on 3 May 2001, having considered a report from a Consultant Orthopaedic Surgeon (Mr G Deane) but not from her GP.  Dr Mackenzie advised that Mrs Bahari was not permanently incapable of efficiently discharging the duties of her current employment and commented: 

“Poor motivation and questionable whether she wants to rtw [return to work].”

Accompanying Dr Mackenzie’s report was a letter from Mr G Deane to Dr Mackenzie dated 6 April 2001.  In his letter, Mr Deane had said Mrs Bahari was:

“…still unable to work because of stiffness of the lumbar spine which does not seem to be resolving.  She does find some relief with Brufen but I have sent her back to physio from intensive mobilisation as the investigations reveal an essentially normal lumbar spine structure and she had a very slightly raised ESR, the rest of the blood tests being normal.  Just to be quite sure there is no other inflammatory pathology in the lumbar spine, I am arranging a technesium bone scan, but it looks increasingly as though it is a postural type of stiff back which is taking a long time to settle.  I am not sure when she will be fit for nursing duties.  She did not seem to be anxious to return when I questioned her today [5 April 2001].  

13. Mrs Bahari’s application for an ill health pension was considered by Dr M O’Donnell, an Occupational Health Doctor with MIS. He considered the report from Dr McKenzie but felt further medical evidence was required and therefore wrote directly to Mr Deane requesting further information on 6 June 2001.  Mr Deane replied on 16 August 2001 saying that Mrs Bahari had “refused further investigations but those to date [had] been essentially normal.”  Mr Deane also enclosed a copy of a letter of 12 July 2001 he had written to Mrs Bahari’s GP, Dr J K Maini.  In that letter Mr Deane said that he:

“had referred [Mrs Bahari] to have a bone scan.  She cancelled this because her mother is allergic to the contrast medium.  This would not have meant that she herself is also allergic but she was not happy to proceed…

“The only way forward now is for her to persist with physiotherapy and I have discharged her from my clinic back to your care.”  

14. On 7 September 2001, MIS itself wrote to Mrs Bahari to inform her that her application for ill-health retirement benefits was being declined. .  MIS informed Mrs Bahari that:

“We are sorry to tell you that the Agency is unable to pay you an ill-health retirement pension on the basis of your recent application. 

An ill-health pension can only be paid if the medical evidence available to us shows that you are permanently incapable of carrying out the duties of your employment because of ill health or injury, until your normal retirement age. 

“The Scheme’s medical advisors have advised that “Mrs Bahari complains of severe back pain for which no cause has yet been identified.  It is the view of her doctors that there appears to be a lack of motivation to return to work, and we cannot therefore advise that she is permanently incapacitated for her duties.”
We enclose a leaflet with this letter, which outlines the next step should you disagree with this assessment.  It may also assist you to know that you are legally entitled to write and ask us for a copy of the medical papers that we have compiled in reviewing your application.

We strongly advise that you read the enclosed leaflet carefully before commencing with an appeal.  If you feel that we have overlooked or misinterpreted any information, or you have additional information which is not in our possession, please outline this clearly and enclose as much supporting medical evidence as possible with your letter of appeal.”

The appeals leaflet outlined the formal appeals process applied by MIS and NHS Pensions when reviewing a case.  Amongst other things, it detailed what she had to prove in order to be awarded ill-health retirement and what further rights she had once the process had been exhausted.

15. MIS also wrote separately to both Mrs Bahari’s employer and NHS Pensions on the same day to inform them of the decision.  
16. On 10 September 2001, Mrs Bahari wrote to MIS saying: “May I have a copy of the medical reports please because I want to do the appeal please.” She was provided with the medical reports as requested.
17. Mrs Bahari’s appeal (which did not include any fresh medical evidence) was considered by Dr R Hall-Smith, an Occupational Health Doctor with MIS.  Following his review of her file and appeal letter   MIS wrote directly to Mrs Bahari on 11 December 2001 declining to uphold her appeal.  MIS informed Mrs Bahari after reviewing her case they were “unable to recommend that [her] application for ill health retirement be accepted.”  MIS’ letter continued by saying that the Scheme’s medical advisors had advised that “the file has been reviewed along with the appeal letter.  In the absence of any further medical evidence to support her claim of permanent incapacity, the case is rejected.”  Again, MIS informed both her employer and NHS Pensions separately that her application had been rejected and advised Mrs Bahari of her appeal options.
18. On 6 July 2002, Mrs Bahari wrote to appeal.  Whilst she did not provide a supporting medical report, she did say that as well as being in constant pain, her blood pressure was very high, she suffered from headaches all the time, her legs were very painful and that she was not sleeping properly.  In addition, she said that she was always taking painkillers and that she had an appointment at an orthopaedic clinic, which was scheduled for October 2002.  

19. On 30 July 2002, SchlumbergerSema (Sema), the Scheme’s new medical advisors, wrote to Mrs Bahari on behalf of NHS Pensions saying that there was insufficient medical evidence for a decision to be made at that time.  Sema said that as the medical advisor had not been involved in the case before and because it would take a few months to receive a report following her appointment in October 2002, a decision should be deferred for 6 months.  

20. Sema wrote to Mr R Dega, Consultant Orthopaedic Surgeon, in January 2003 seeking a report on Mrs Bahari’s condition, following her appointment with him at the orthopaedic clinic in October 2002.  Mr Dega replied on 3 March 2003. His report said that:

20.1. Mrs Bahari does suffer from chronic low back pain.  Despite extensive investigations, it had not been possible to find a definitive cause;

20.2. A bone scan was ordered for Mrs Bahari but she refused to have it;

20.3. The symptoms that Mrs Bahari has are quite severe but he could find no clinical evidence for the severity of symptoms;

20.4. In his opinion Mrs Bahari is not disabled;

20.5. Mrs Bahari was extremely symptomatic but with very few signs.  Under these circumstances it would be difficult for him to predict whether she would be able to return to her current form of employment before retirement age; and
20.6. Mrs Bahari had been referred to a chronic pain clinic.

21. Sema also wrote to Mrs Bahari’s GP, Dr Maini, on 20 March 2003 for further information.  Dr Maini replied on 22 April 2003, saying that “as she continues to suffer from back pain I feel that if she regularly takes the treatment advised it will provide us with a clearer idea on whether her disability will be temporary or permanent and her capability to return to work before her normal retirement age.”  Dr Maini also enclosed a letter he had received from Mr Dega, dated 28 October 2002, which said Mrs Bahari was: 

“…unwilling to accept that low back pain does take quite a while to recover and is not easy to treat.  She is not very compliant with physiotherapy and other forms of treatment.”

22. Sema sent a submission to NHS Pensions at the end of April 2003.  NHS Pensions says that its practice was to consider such a submission which would also have included the papers seen by Sema and a draft letter conveying the decision. The practice was for NHS Pensions to notify Sema of NHS Pensions’ decision and then for Sema to notify the member concerned of that decision. 
23. In a letter of 30 April 2003 Sema  said:

“Regarding the application for Ill Health retirement benefits made by [Mrs Bahari}, I am writing to inform you that it has been rejected. 
Dr Colin Jones has advised that:

“This lady has had low back symptoms since March 2001.  Her consultant who first saw her could not explain the extent of her symptoms in relation to clinical findings.  She refused to undergo a technesium bone scan and did not attend the pain clinic when an appointment was made for her.  Her current consultan notes her to be extremely symptomatic with few signs and he does not feel he can predict the future of her problem to justify recommending an IHR [ill-health retirement].  She has been referred to the pain clinic for further therapy.” (sic)

I have written to Mrs Bahari and to the Employing Authority today informing them of this decision.  The applicant has been given details of the appeals process should they wish to exercise this option.”

NHS Pensions says that this letter was Sema’s medical advice to it and that it outlined how the doctor had arrived at his opinion.  NHS Pensions says that although the letter says that Mrs Bahari’s application had been rejected, it was not Sema making that decision.

24. NHS Pensions has provided a copy of the “Record of Decision”, dated 7 May 2003, which says that NHS Pensions staff have:

“reviewed [Mrs Bahari’s] application for the NHS ill-health pension on behalf of the Secretary of State in accordance with NHS Pension Scheme regulations E2 and U2

…

After reviewing the case notes I agree with the Agency’s medical Advisors and with the reasons given by them.  I therefore endorse those reasons in making my decision.

NHS Pensions says this decision, signed by an employee of NHS Pensions, was made by NHS Pensions staff acting as the Secretary of State under the Carltona principle. 
25. On the same day, Sema wrote to Mrs Bahari informing her that her appeal had been declined. Dr C Jones advised that:

“It is considered that the applicant cannot be accepted as being permanently incapable of efficiently discharging the duties of her current employment because there are insufficient clinical signs on which to base a diagnosis for a prognosis to be made.  She has meanwhile been referred for treatment to a pain clinic.”

26. Separately to this, Sema also wrote to Mrs Bahari’s employing authority to say that her application had been rejected.

27. On 6 June 2003, Mrs Bahari appealed against this decision again without providing any further medical evidence. Mrs Bahari reiterated some points previously made, and added that she was still going to the pain clinic for treatment, was soon to start physiotherapy and suffered from back pain whilst doing daily tasks.  In addition, she stated that she did not feel well enough to return to work. 

28. Dr J McCarthy, Senior Consultant Occupational Physician with Sema, wrote to NHS Pensions on 27 June 2003 to say that Mrs Bahari had been: 

“…extensively investigated by two consultant orthopaedic surgeons who have found no serious back problem.  She has not fully co-operated with proffered treatment and investigation.  There are few physical signs despite her reported severe symptoms.  Mrs Bahari reports she continues to have back pain and is now attending a pain clinic and is awaiting physiotherapy.

“Mrs Bahari’s appears to have chronic simple back pain the modern management of which is rehabilitation and return to normal activities.  Clearly this has not taken place in her case.  If she is not motivated to recover, intervention from the pain clinic may be ineffective.  She was referred to the pain clinic last October and the outcome of her assessment is not known.  Currently the evidence does not support permanent incapacity from her job and IHR [ill-Health Retirement] is not justified.  However, if she wishes to have the outcome of her pain clinic assessment and treatment taken into account prior to a final decision being made then a report can be requested from her pain clinic…” 

29. To this end, a report was requested from Dr R Iyer, Consultant in Anaesthetics/Pain Clinic, on 9 July 2003. Dr Iyer is noted as having telephoned on 11 August 2003 to say that he had never seen Mrs Bahari “as she keeps cancelling appointments.”

30. On 14 August 2003, Dr J McCarthy wrote to NHS Pensions that:

“This should be read in conjunction with earlier advice in a memo of 27 June 2003.

Sundry Bahari wrote on 6 June [2003] that she was still attending the pain clinic (“Dr Iver”) for treatment.  Dr Iyer of the Wrexham Park Hospital pain clinic was requested to provide a report on her progress (9 July 2003).  He has telephoned to the effect Sundry Bahari keeps cancelling appointments and he has never met her.  He notes she was referred to see him in October 2002.  Therefore it appears she continues to decline to fully cooperate with proferred help for her condition (sic) 

“My earlier advice remains applicable [see paragraph 28].  The evidence does not support a conclusion of permanent incapacity from her work on medical grounds.  If she were so motivated, rehabilitation back to active work would be expected to be possible.  Therefore she does not satisfy the criteria for IHR.”

31. On 3 February 2004, having by then seen Mrs Bahari, Dr R Iyer provided a report to Sema.  He enclosed a copy of a letter he had sent to Mr Dega in November 2003, where  Dr Iyer had noted that:

“Essentially, [Mrs Bahari] has been suffering low back pain ever since a patient fell on her…  This incident happened on the 8th April 2000 and since then she has had low back pain which has remained fairly constant since then.  She gives a pain intensity score of 8/10 and says the pain is present 24 hours a day.  Brufen, 400mg or Paracetamol does her with her pain, but she is a bit reluctant to take them on a regular basis.  Her other medications are Atenolol, 100mg a day, for control of blood pressure.  She has not been working since the incident and I gather that litigation is pending (with her Unions support) against the NHS for compensation.  Significantly her sleep has not been disturbed and there are no serious red flag indicators.  She is a widow, her son and daughter-in-law live with her and though she denies any stress at home, she does admit to being frightened and fearful that the pain will get worse if she makes any movement.  On examination, I could not get her to stand on her heels or toes, SLR was 10 [degrees] though distraction SLR was almost normal.  I could not elicit any sensory deficit.  Motor reflexes were normal.  Muscle tone and nutrition were normal.  Though she describes pain in the low of her back she was wincing in pain with light touch over the thoracic and upper lumber vertebrae.  Her facet joints and sacral iliac joints were non-tender.

In summary, I feel the lady suffers from low back pain, most likely precipitated by stress and a fear of hurting herself once again.  Certainly in these situations I do not think any injection therapies are warranted.  I have encouraged her to do gentle exercises and also prescribed for her Nortriptyline, 10 mg, on a two-week trial.  Should she get any benefit, I request her GP to continue with the same.  I have also asked her to take regular doses of Ibuprofen, 600mg, three times a day.  This should help with her pain, though I fear that until litigation has been settled, it is unlikely we will see any progress in her pain symptoms. …”

32. At the request of Sema, Dr Maini also provided a report to them, which essentially repeated the points made by Dr Iyer.

33. On 26 March 2004, Linda Bates, Senior Appeals Manager with NHS Pensions, wrote to Mrs Bahari to inform her that the Scheme Managers were unable to accept that she was permanently incapable of carrying out her duties as a Nursing Auxiliary.  In coming to this decision, the Senior Appeals Manager saw no reason to disagree with the conclusion of the Senior Medical Advisor.  Indeed, Dr J P MacCarthy, had commented that:

“The specialist [Dr Iyer] states Sundri Bahari has had low back pain since an incident on 8 April 2000 when a patient fell on her.  He thinks the back pain was precipitated by stress.  Sundri Bahari fears that the pain will worsen when she moves.  The specialist does not think she will make progress in recovering from her pain until associated litigation has been settled.  (She is pursing a compensation claim with the help of her union.)  Gentle exercise and palliative medication have been suggested.

“The evidence of her occupational physician, orthopaedic surgeon, and pain clinic specialist do not suggest any substantive back condition or primary mental illness, but rather, disproportionate illness behaviour maintained by ongoing compensation litigation.

“While there is only a short period to her due retirement date, it is nevertheless not accepted she had a permanent physical or mental condition and therefore she does not satisfy the criteria for ill health retirement.  It remains appropriate to reject her appeal.”

34. On 30 March 2004, Mrs Bahari’s son spoke to Linda Bates saying that the question of litigation had been resolved but that his mother still had back pain.

35. On 26 April 2004, Mrs Bahari wrote to NHS Pensions saying that she could not accept the decision and wished to appeal again.  Mrs Bahari said that:

“I have back pain most of the day, limiting my activities of daily living therefore my son and his wife care for me and help me.

I have kept with my appointments with physiotherapist and clinics and followed consultant advice

1. Regulor analgesia (not reluctant to take them, as stated in the letter)

2. Physiotherapy

3. Home-exercise as recommended by physio.  I am keen to mobilise and get better.

I do not feel my back pain is caused by stress.  Most respectively, I feel there is communication mis-understanding in clinic, I feel intimidated by consultants and could not fully understand them.  Any litigation is finished, however I have still back pain.” (sic).

36. NHS Pensions replied saying that Mrs Bahari had exhausted its internal appeal process, but based on the information she had now supplied NHS Pensions would review her case afresh.

37. On 9 June 2004, NHS Pensions declined her application after considering advice from their medical advisor, Dr. C L Yeates, that:

“I have looked at all the information available with especial regard to the comments made by Mrs Bahari in her letter dated 26/04/2004 [see paragraph 35].  It is noted that she has taken analgesics and was not reluctant to take these.  It is also noted that she had physiotherapy and did exercises at home.  She did not feel that her back pain was caused by stress as mentioned by Dr Rangu Iyer, Consultant in Anesthetics and Pain Clinic in his letter of 03/11/2003 [see paragraph 31].  However this could well be correct, as there was an issue over litigation at the time, which would have caused a certain degree of stress.  She also describes being intimidated by Consultants and found difficulty being understood.  This would also have caused a degree of stress.  She informs us that all litigation is now finished. (sic)

“A letter from Mr Raman Vega, Consultant Orthopaedic Surgeon dated 03/03/2003 gave enough evidence to support Dr Colin Jones decision of 30/04/2003 to reject ill health retirement. (sic)  Three main points emerged from Mr Dega’s letter:

1. “‘Symptoms are quite severe but I could find no clinical evidence for the severity of symptoms.’

2. “‘In my opinion she is not disabled.’

3. “He felt she could return to her former employment

“The medical evidence I have seen on file supports these views.”

38. For the six months up to 1 September 2000, Mrs Bahari received full pay whilst on sick leave.  Thereafter she received half pay plus Temporary Injury benefit up to 28 February 2001.  Between 1 March 2001 and her resignation on 19 April 2006, she received Temporary Injury allowance, which amounted to 85% of her average pre-injury pay.  Temporary Injury Allowance is a charge on the Trust rather than the Scheme.

SUBMISSIONS

39. Mrs Bahari submits that:

39.1. She feels she has experienced communication problems when attending the clinics.  She feels she could not fully understand the Consultants and felt intimidated by them;

39.2. Her back condition means she cannot return to employment;

39.3. Mr Dega, during his clinic review, did not “clinically examine my back, hence the disability it has on my quality of life”;

39.4. She has worked as a nurse for 30 years and wanted to work up to retirement age; and
39.5. She has kept her appointments for physiotherapy and the clinics and has followed the advice of her Consultants.
40. NHS Pensions submits:

40.1. In reviewing the content of the [contract between MIS and NHS Pensions, NHS Pensions] realised that it had been in technical breach of the contract in the early stages of Mrs Bahari’s case.  We now realise that we did not comply with the contractual arrangements because NHS Pensions did not properly approve the decisions offered to Mrs Bahari on 7 September 2001 [and] 11 December although when considering Mrs Bahari’s appeals of 7 May 2003, 26 March 2004 and 9 June 2004 (the latter being accepted as an exceptional further review) NHS Pensions was content that the previous decisions should be upheld; 

40.2. Whilst NHS Pensions accepts that the technical breach of contract amounts to maladministration on its part, the outcome for Mrs Bahari has simply been to delay our response to [your office’s queries] and our findings have not caused us to wish to revisit our final decision to reject her application for Ill Health Retirement Benefits, which we believe was correctly arrived at;
40.3. Although we cannot see that the maladministration on our part has resulted in any financial loss to Mrs Bahari we do recognise that the delay in our advice to you may have caused Mrs Bahari a measure of inconvenience in so far as it served to delay the outcome of your own investigation. Separate to [your] findings, we therefore now wish to make an ex-gratia offer of £100 to Mrs Bahari in recognition of any such inconvenience;
40.4. Our view that Mrs Bahari has not suffered any financial loss is arrived at because during her sick absence from work Mrs Bahari continued to receive payments from her employer(see paragraph 38);
40.5. the Pensions Regulator has been informed of this issue; and
40.6. Mrs Bahari’s letter of 10 September 2001 was not treated by NHS Pensions as a request to trigger the Scheme’s Internal Dispute Resolution procedure.  Section 50 of the Pensions Act 1995 states, in effect, that:

“the Agency must have in place a mechanism for resolution of any disagreements in relation to the operation of the NHS Pension Scheme (i.e. an ‘IDR’ process).  Section 50(4) states that in application for ‘IDR’ must be made in writing;
Regulation 4 of the Occupational Pension Schemes (Internal Dispute Resolution Procedures) Regulations 1996 states that the application for an ‘IDR’ must include:

(
the complainants full name, address, date of birth and NI Number;

(
the full name and address of any representative acting on behalf of the complainant;

(
a statement as to the nature of the disagreement with sufficient details to show why the complainant is aggrieved;

(
a signature by, or on behalf of , the complainant;

Mrs Bahari’s letter of 10 September 2001 stated “… May I have a copy of the medical reports please because I want to do the appeal please…”  As this did not provide a statement as to the nature of her disagreement (nor, for that matter, details to show why she was aggrieved or her date of birth or NI number), it therefore did not meet the criteria of a formal application for an ‘IDR’ within the meaning of regulation 4 of the Occupational Pension Schemes (Internal Dispute Resolution Procedures) Regulations 1996.  Accordingly, it was not treated as such, and the Agency (and its medical advisors) therefore, and in good faith, treated her letter as requesting the ‘three stage’ medical appeals procedure operated by the Agency.”
CONCLUSIONS
41. The Regulations require that, for ill-health retirement benefits to be granted, Mrs Bahari must be permanently incapable of efficiently discharging her duties of employment due to physical or mental infirmity.  This is a question of fact, albeit that the answer is likely to depend on the medical evidence.

42. Regulation U2 requires that any question arising from the Regulations as to the rights or liabilities of any person shall be determined by the Secretary of State.  

43. I note that in its contract with MIS, NHS Pensions has provided that MIS “shall determine” whether the Member has title to benefit.  If paragraph 44 of that contract is read on its own it gives the impression that it is MIS which is making the decision on the application. When put in the context of the document as a whole it is however clear that what MIS is being asked to do is to form its own view and that NHS Pensions then takes such a view into account in making a decision on the application. Provided that the issue is properly considered (and not simply rubber stamped) by NHS Pensions then I would make no criticism of that system. However, I note that the initial decision on Mrs Bahari’s application was sent to her directly by MIS without any indication of any consideration whatsoever by NHS Pensions.  That was not in accordance with the contract with MIS and did not in my view constitute a valid determination of her application.  

44. I also note that in declining Mrs Bahari’s application on 9 June 2004, NHS Pensions’ medical advisor has commented that Mr Dega said in his letter of 3 March 2003 that “he felt she could return to her former employment.” (see paragraph 37)  However, what Mr Dega had said was “it would be difficult to predict whether she would be able to return to her current form of employment before the retirement age.” That is not as strong a statement as was attributed to him. Had there been proper scrutiny of that decision by NHS Pensions that discrepancy should have been identified and corrected.  
45. NHS Pensions’ contract with its medical adviser provides that at the First Review stage, the Contractor is “to make a determination as to the Member’s title to Ill Health.” Again, however it is clear from later paragraphs that the decision on such an appeal rests with NHS Pensions rather than the Contractor.  So far as I am aware there is no provision for some different officer within NHS Pensions to be involved at that stage than was involved in taking the original decision. It seems to me that there would be advantage in so arranging. In the particular case before me the question did not arise because, as with the original decision there is no evidence of any consideration at all by NHS Pensions. Thus by 11 December 2001 the position was that no valid decision had been taken on Mrs Bahari’s application. 

46. In connection with what is described as the Second Review stage of the process the Contractor’s obligation to participate appears by paragraph 24 to be limited to cases where new evidence has been presented. I deduce from this that the Second Review stage is not part of the statutorily required Internal Review Process because there is no requirement within that process for new evidence to be submitted: what the statutory process requires is for the Member to set out sufficient detail to show why he is aggrieved by the decision not to grant the benefit he is seeking.
47. Paragraph 44 of the contract sets out what the Contractor is to do if as member who expresses dissatisfaction following a Second Review raises no substantive new issue for consideration (without saying who is to be the arbiter of whether any such new issue has been raised) but gives no indication of what role the Contractor, or NHS Pensions is to play where a substantive new issue is raised.     

48. I note that the practice described by NHS Pensions as being followed under its contract with Sema involved the latter conveying a decision taken by NHS Pensions. Such a practice is likely to lead the recipient of the letter with the impression that it is Sema rather than NHS Pensions that is taking the decision but I am satisfied that a decision was taken by NHS Pensions on 7 May 2003.   

49. Despite the errors I have noted, which were undoubtedly maladministration, I am bound to say that the evidence falls well short of establishing that Mrs Bahari should receive the pension she is seeking. Had the decision been taken by properly authorised members of NHS Pensions it would undoubtedly have been that Mrs Bahari was not entitled to the pension as the evidence does not support the view that she is permanently incapable of efficiently discharging her duties.  I am not therefore making any direction requiring further consideration by NHS Pensions.  Mrs Bahari has not suffered injustice as a result of the errors I have noted; the outcome for her would have been the same had the matter been more properly handled.
DAVID LAVERICK

Pensions Ombudsman

2 July 2007
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