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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicants
	:
	Mr R Hawker and Mr K Talbot

	Scheme
	:
	The Hawtal Whiting Pension Fund

	Respondent
	:
	HR Trustees Limited (HRTL)


MATTERS FOR DETERMINATION 

1. The Applicants ask me to determine whether their Scheme benefits should be calculated taking into account benefit augmentations purportedly granted in 1986 and/or 1987.  They also ask me to determine the dates from which their Scheme benefits (whether augmented or not) became payable, a matter which involves determining a number of issues including whether a winding up of the Scheme has been properly triggered and, if so, from what date.    

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

JURISDICTION

3. Initially, HRTL made an application asking me to consider a dispute between it as Independent Trustee of the Scheme and the Applicants as former Trustees of the same scheme.  Section 146(8) of the Pensions Schemes Act 1993 defines independent trustee for the purposes of section 146 as meaning “a trustee of the scheme appointed under section 23(1)(b) of the Pensions Act 1995 (appointment of independent trustee by insolvency practitioner or official receiver)”.  HRTL accepts that its appointment was not under made section 23(1)(b).  The matter has therefore proceeded instead by way of a complaint or dispute raised by the Applicants as members of the Scheme.

RELEVANT LEGAL PROVISIONS

Scheme Documentation
4. The Scheme was set up by a Trust Deed dated 1 December 1981.  A Definitive Deed with Rules was executed on 23 May 1985.  Supplementary Deeds were executed in 1987 and 1989 with a further Supplementary Deed being made on 26 February 1996 (the 1996 Supplementary Deed) with new Rules attached.  The parties to that Deed were Hawtal Whitings Holdings plc and the Trustees which at the time were the Applicants and a  Mr Whitecross. 
5. Clause 3 of the 1996 Supplementary Deed says:

“3.i.
The Trustees shall have power by deed:

a.
to remove any Trustee from office,

b.
to appoint a new Trustee in place of any Trustee who ceases to be a Trustee for any reason,

c. to appoint an additional Trustee or Trustees.”

6. Clause 4 provides, in part:

“4.
The Trustees: Meetings and Resolutions
i.
Except where there is a sole corporate Trustee, the Trustees may meet for the despatch of business at such time and adjourn and regulate their meetings as they think fit.  All business, including the exercise of any powers, duties and discretions, shall be decided by a majority of the votes of the Trustees present and voting. ….”

ii.
Where there is more than one Trustee a resolution in writing signed by a majority of the Trustees but of which notice shall have been given to all of the Trustees individually shall be as effectual as if it had been passed at a meeting of the Trustees and may consist of one or more documents in similar form each signed by one or more of the Trustees.”

7. Clause 6.iii. says:

“No decision of or exercise of a power or discretion by the Trustees shall be invalidated or questioned on the ground that the Trustees or any of them had a direct or other personal interest in the mode or result of such decision or of exercising such power or discretion.”

8. Sub paragraph ix. of the same clause says, in part:

“The Trustees, with the consent of the Principal Company, shall have power to delegate any of their powers, duties and discretions under the Scheme or any business including the exercise of any discretion or the formation of any opinion to any person or corporation appointed or employed by the Trustees in connection with the Scheme.”

9. Clause 8 provides for the admission of associated companies to the Scheme.   
10. Rule 2 i.b. says that the Company (then Hawtal Whiting Holdings plc):

“may admit to or retain in membership of the Fund any employee on such special terms as may be agreed between the Company and the employee.”

11. Rule 4, headed “Pension on Retirement”  says:
“All benefits under this Rule are subject to the Inland Revenue limits in Rule 13 and the Contracting out requirements of Rule 14.

i.a. A Member shall be entitled to a pension from the Fund commencing on his retirement on his [NRD].

b. A Member who ceases to be in Pensionable Service on any date before his [NRD] but on or after his fiftieth birthday, or earlier on account of Incapacity, may, if his service with the Company has also ceased, request that payment of his pension commences on such cessation and the Company may agree to this request.
iii.a. If any part of a Member’s pension  ….. commences to be paid before the Member’s [NRD] then that part shall, unless the Company agrees otherwise, be reduced by that percentage which the Actuary shall certify to be reasonable, having regard to the period between the date of retirement and the Member’s [NRD].  The Company may instruct the Trustees to apply a rate of reduction lower than is certified by the Actuary to be reasonable.”

12. Rule 15 of the Rules deals with increases in benefit as follows: 
“ii.
The Administrator shall, if so directed by the Company, increase any benefit prospectively payable to a Member or to another person on his death under the Rules, subject to Rule 13 [Inland Revenue maximum benefits]…..
iii.
The Company shall pay to the Trustees such additional contributions as the Actuary recommends are required to support any increases under this Rule, unless they can be financed from surplus assets disclosed by an actuarial investigation of the Fund.” 

13. Rule 18 of the Rules, headed “Company Ceasing to Contribute”, says:

“18.i.
The Company or any Associated Company may at any time suspend payment of or terminate its liability to pay contributions to the Fund by, where the Company or Associated Company ceases to contribute to the Fund or to participate in the Fund, its liability to pay contributions assessed and due before the date of the cessation shall not be affected.

The Trustees shall notify each Member in the employ of that Company or Associated Company in writing of the suspension or termination and the consequences thereof.

ii.
In the event of the Company or any Associated Company suspending (otherwise than in accordance with the advice of the Actuary) or terminating its liability to pay contributions to the Fund the Trustees, in their sole discretion, shall decide that the Company or Associated Company will either 

a.
continue, subject to the prior agreement of the Occupational Pensions Board, to participate in the Fund on the basis that each Member in its employ has ceased (temporarily or permanently as the case may be) to be in Pensionable Service or 

b.
cease to participate in the Fund and Rule 19 shall apply.”

14. Rule 19 is headed “Company Ceasing to Participate” and says:

“i.
The Company or any Associated Company may terminate its participation in the Fund

a.
after giving notice to the Trustees, and to the Members in its service, six months (or such shorter notice period as the Trustees may agree to) notice in writing of its intention to do so or

b.
without notice if the business (or any substantial part of the business) of the Company is absorbed in the business of or acquired by another employer or

c.
without notice if the liabilities of the Fund are to be assumed by another scheme either of the Company or of another employer.

ii.
The Company or Associated Company shall …… terminate its participation in the Fund

a.
if an order is made or an effective resolution passed to wind it up,

b.
if the Company terminates its participation without any other employer undertaking to perform the Company’s obligations under the Trust Deed and Rules or

c.
if, being an Associated Company, its association with the Company has changed to such a degree that its participation in the Fund ceases to be approved by the [Inland Revenue],

in each such case at a date to be decided by the Company, after consulting the Trustees, but not later than one year after the event giving rise to the termination in the case of paragraphs (a) and (b) hereof and not later than such date as the [Inland Revenue] will permit in the case of paragraph (c) hereof.

iii.
Where the participation of the Company or an Associated Company terminates, each Member in its employment shall cease to be in Pensionable Service.”
Statutory Provisions
15. Sections 22 to 26 of the Pensions Act 1995 (PA 1995) deal with independent trustees.  Section 22(1) provides: 

“This section applies in relation to a trust scheme-

(a) if a person (referred to in this section and sections 23 to 26 as “the practitioner”) begins to act as an insolvency practitioner in relation to a company which, or an individual who, is the employer in relation to the scheme, or

(b) if the officer receiver becomes-

(i) the liquidator or provisional liquidator of a company which is the employer in relation to the scheme, ….”

16. Section 23(1) says:

“While section 22 applies in relation to a scheme, the practitioner or official receiver must-

(a) satisfy himself that at all times at least one of the trustees of the scheme is an independent person, and

(b) if at any time he is not so satisfied, appoint under this paragraph, or secure the appointment of, an independent person as a trustee of the scheme.”  

17. Section 25(2) provides:

“While section 22 applies in relation to a scheme-

(a) any power vested in the trustees of the scheme and exercisable at their discretion may be exercised only by the independent trustee
18. Section 32 (PA 1995) says:

“32 Decisions by majority

(1) Decisions of the trustees of a trust scheme may, unless the scheme provides otherwise, be taken by agreement of a majority of the trustees.

(2) Where decisions of the trustees of a trust scheme may be taken by agreement of a majority of the trustees-

(a) the trustees may, unless the scheme provides otherwise, by a determination under this subsection require not less than the number of trustees specified in the determination to be present when any decision is taken, and

(b) notice of any occasions at which decisions may be so taken must, unless the occasion falls within a prescribed class or description, be given to each trustee to whom it is reasonably practicable to give such notice.

(3) Notice under subsection (2) must be given in a prescribed manner and not later than the beginning of a prescribed period.”

19. Section 117 PA 1995 says:

“(1) Where any provision mentioned in subsection (2) conflicts with the provisions of an occupational pension scheme— 
 (a) the provision mentioned in subsection (2), to the extent that it conflicts, overrides the provisions of the scheme, and

 (b) the scheme has effect with such modifications as may be required in consequence of paragraph (a).

 (2) The provisions referred to in subsection (1) are those of— 

 (a) this Part,

 (b) any subordinate legislation made or having effect as if made under this Part, …”
20. Section 124(1) PA 1995 says:

“employer”, in relation to an occupational pension scheme, means the employer of persons in the description or category of employment to which the scheme in question relates..”

21. “Employment” includes “office” (see section 181 Pension Schemes Act 1993 and section 124(3) PA 1995.
22. Regulation 9 of the Occupational Pension Schemes (Administration of Schemes) Regulations 1996 (the 1996 Administration Regulations) says:

“Exemption from the requirement to give notice of an occasion when a specified number of trustees must be present for a decision
9.
For the purposes of section 32(2)(b) of the 1995 Act (notice of any occasion at which decisions may be taken by a majority to be given to each trustee unless the occasion falls within a prescribed class or description) the prescribed class or description is an occasion on which it is necessary as a matter of urgency to make a decision.

23. Regulation 10 says:

10.
For the purposes of section 32(3) of the 1995 Act (notice to be given in a prescribed manner and no later than the beginning of a prescribed period) the prescribed manner and period are that the notice of the occasion must, unless the trustees agree otherwise,-

(a) specify the date, time and place of the occasion; and

(b) be sent to the last known address of each trustee no later than 10 business days before the occasion.”

24. Regulation 3 of the Occupational Pension Schemes (Independent Trustee) Regulations 1997 (the 1997 IT Regulations) under the heading “Multi-employer schemes” says:

(1) Sections 22 to 26 of the 1995 Act are modified as described in this regulation in their application to any trust scheme in relation to which there is more than one employer (“a multi-employer scheme”).

(2) Section 22 applies in relation to a multi-employer scheme only if-

(a) an employer in relation to whom an insolvency practitioner has begun to act, or the official receiver has become liquidator or provisional liquidator, or of whose estate the office receiver has become receiver and manager or trustee-

(i) has, or has had at any time since the day which fell 3 years before section 22 of the 1995 Act started to apply in relation to the scheme, power to appoint or to remove any trustee, or any director of a company which is a trustee, of the scheme; or

(ii) is a trustee of the scheme; and

(b) either-

(i) no other employer is a trustee of the scheme or has power to appoint or to remove any trustee, or any director of a company which is a trustee, of the scheme; or

(ii) another employer is a trustee or has such power, but he is an employer in relation to whom an insolvency practitioner has begun to act or the official receiver has become liquidator or provisional liquidator or of whose estate the official receiver has become receiver and manager or trustee.
(3) Where section 22 applies in relation to a multi-employer scheme, references to the employer in that section and in sections 23 to 25 are to be treated as references to each employer referred to in paragraph (2)(a).

(4) Where section 22 applies in relation to a multi-employer scheme, it shall not cease to do so by virtue of subsection (2)(a) of that section unless the power to appoint or to remove any trustee of the scheme is transferred to the new employer or to any person who in independent for the purposes of section 23(1).”

25. Regulation 6, under the heading “Meaning of “employer” in relation to schemes with no members in employment to which the scheme relates” says:
“For the purposes of sections 22 to 26 of the 1995 Act and these Regulations, where there are no members in employment to which the Scheme in question relates, references to the employer shall include the person who last employed persons in the description or category of employment to which the scheme in question relates.”
MATERIAL FACTS

26. Hawtal Whiting Holdings Limited later became Hawtal Whiting Holdings plc. Both are referred to in this determination as the Company.  
27. Mr Hawker was born on 19 September 1942 and so became 60 on 19 September 2002.  Mr Talbot was born on 2 March 1942 and reached age 60 on 2 March 2002.

28. A minute of a Trustees’ meeting held on 7 May 1986 records:

“The Secretary reported that the Company had requested the Trustees to arrange for the Benefits under the Scheme in respect of the three members named below to be augmented to the greatest amounts that would not prejudice the approval of the Scheme by the Inland Revenue.

The Secretary reported that the Company had indicated its willingness to meet the additional cost and had issued appropriate documentation to the Members.

The Members concerned are: John J Whitecross

Kenneth B Talbot

Robert J Hawker

Who all have a Normal Retirement Date [NRD] under the Rules of age 60.”

29. Copies of undated memos signed on behalf of the Company to Mr Talbot and Mr Hawker have been produced.  The memos, which were in identical terms, said (so far as is relevant):

“This is to advise you that the benefits to which you are entitled under the Scheme are modified in the following respects, the changes having effect for all purposes of the Scheme on the date on which your service with the Company commenced.

Your pension at [NRD] will be calculated as if your Pensionable Service was forty years.

Pensionable Salary will be Final Remuneration as defined in Rule 13(1)(a).”
30. The 1989 accounts of the Company included the following:

“Following an actuarial valuation at 6th April 1988 the Group’s pension scheme was found to be over-funded. As a result the directors decided to take a pension holiday in respect of contributions for the year ended 31st March 1988.”

31. A Memorandum was issued to Executive members (which included the Applicants) on 19 April 1991.  It set out an improved accrual rate (from 1/60th to 1/45th) and enclosed an Announcement to Executive members which referred in further detail to that change.  The Announcement included the following:

“If a contribution was being paid for you to an Allied Dunbar arrangement, the new benefits will be inclusive of the value of the Allied Dunbar Policy.  

32. The Announcement mentioned early retirement, saying that if a member left or retired before NRD his preserved pension would be calculated as a proportion of prospective pension at NRD, revalued up to NRD.  The Announcement further said: 

“If you retire early the deferred pension will be reduced for early payment (also described in the Handbook.” 

33. On 10 October 1996 the Company wrote (separately) to the Applicants saying:

“This letter supersedes the letter issued to you in 1986 outlining the special terms applicable.  No change is being made to the basis of calculating your benefits.  The letter is being updated following execution of the Supplemental Trust Deed and Rules on the 26th February, 1996.

Your pension at [NRD] (60th birthday) will be calculated as if your Pensionable Service was forty years.

Final Pensionable Salary will be Final Remuneration as defined in Rule 13.i.

…If you leave or retire before age 60 your pension will be calculated as a proportion of your prospective pension having regard to your actual years of service with the Company and potential years of service to 60.  If your pension is drawn early the actuarial reduction referred to in Rule 4.iii.a. will not be applied.
34. By a Deed of Appointment dated 26 September 1997 the Applicants and Mr Whitecross (as the Trustees of the Scheme) appointed Mr Russell, Mr White and Mr Matthews as Trustees.  Mr Matthews died on 28 June 1998.  By a Deed of Appointment dated 12 April 1999 Mr Gray was appointed as a Trustee.  

35. An actuarial valuation of the Scheme as at 31 December 1999 revealed that on a Minimum Funding Requirement (MFR) basis the Scheme was only 78% funded.   

36. As at 20 October 2000 in addition to the Company a number of other companies were participating in the Scheme (in accordance with the provisions for Associated Companies).  Those companies were: Engineering Resolution Limited (previously called Hawtal Whiting (Design and Engineering) Limited and Hawtal Whiting Engineering Limited) (Engineering); Hawtal Whiting Manufacturing Limited (Manufacturing); and Hawtal Whiting Environmental Limited (Environmental).   H.W. Die Aids Limited (Die Aids) had also participated in the Scheme but the assets and business of Die Aids had been transferred to Manufacturing some time prior to 20 October 2000.  
37. Administrative receivers were appointed to the Company, Engineering and Manufacturing on 20 October 2000.  Aside from Manufacturing, which continued to contribute to the Scheme until 26 January 2001, no employees’ or employers’ contributions were made to the Scheme after 20 October 2000.  
38. By a Deed dated 20 December 2000 Mr Whitecross resigned as a Trustee and HRTL was appointed as a Trustee.  The Trustees of the Scheme were thereafter the Applicants,  HRTL, Mr Russell, Mr White and Mr Gray.    
39. On 29 March 2001 liquidators were appointed to the Company, Engineering and Manufacturing.  
40. In May 2001 the Applicants agreed with the other Trustees that a sub-committee (the legal sub-committee) should be set up to deal with issues regarding the Applicants’ benefits (in particular the augmentations in 1986/1987).  Baker & McKenzie, solicitors, were instructed by HRTL and continue to act for HRTL and Mr Russell, Mr White and Mr Gray.  The Applicants instructed Simmons & Simmons, solicitors, who continue to act for them.    
41. The minutes of a Trustees’ meeting held on 6 August 2001 record:

“The Trustees agreed that the procedure on mattes of urgency would be that each Trustee would be contacted by the Secretary either in writing, by fax or by telephone and asked to attend an urgent meeting at a time and a place which is convenient for the Trustees.  The Trustees would be told what matter of urgency had arisen which made a meeting necessary.  Urgent meetings must be attended by at least three Trustees.  Decisions made at urgent meetings would be minuted in the same detail as any other meetings and all Trustees would be sent a copy of the minutes.”
42. In early 2002 Simmons & Simmons wrote to Baker & McKenzie on behalf of the Applicants seeking copies of the Scheme documentation, minutes of Trustees’ meetings and any legal advice received by the Trustees.  

43. Baker & McKenzie’s reply dated 5 February 2002 said, in part:

“….[the Applicants] (the “Founding Directors”), are currently Trustees of the Fund. It may well be the case that there will be a dispute between the Trustees of the Fund and the Founding Directors in relation to their benefits.  This may well lead to negotiation between the Trustees and the Founding Directors.

It may readily be seen (both from a legal perspective and as a matter of common sense) that the involvement of the Founding Directors in the deliberations of the Trustees would make arms-length negotiation extremely difficult.  Furthermore, any agreement which might be reached in relation to the Founding Directors’ benefits, where one or more of the Founding Directors takes part in negotiations as a Trustee, will be potentially subject to investigation by the court as to whether it was reasonable and proper.

In the circumstance I suggest that [the Applicants] should consider with you whether it is appropriate for them to continue as Trustees of the Fund.”

44. Simmons & Simmons replied on 8 February 2002 saying that they did not consider it appropriate or necessary for the Applicants to resign as Trustees.  
45. On 19 February 2002 there was a meeting, ostensibly of the legal sub-committee.  Mr Russell was invited to and attended the meeting.  The Applicants were not invited and did not attend.  Representatives from Baker & McKenzie also attended.  The minutes of the meeting (an edited copy of which has been produced) record that the meeting had been called to discuss two matters: first, whether the Applicants should be removed as Trustees; secondly, whether the Scheme should be put into winding up.  The minutes included the following summing-up:

“1.
The Trustees agreed that [the Applicants] should be removed as Trustees of the Fund because: first, their position as Trustees of the Fund created a clear conflict of interest given the dispute in relation to their pension entitlements, and if they were not removed as Trustees there would be considerable difficulties in obtaining legal advice in relation to their pension entitlements; and, secondly, they should be removed prior to triggering the winding up of the Fund as, if they were made part of the decision to wind up the Fund, they may seek to take early retirement and so become pensioners, or challenge the proposed wind up, which would be detrimental to the overall interest of members of the Fund.

2.
The Fund should then be wound up as soon as possible in order to provide certainty in relation to categories of membership and to try to ensure that two deferred pensioners, whose benefits may take up a large percentage of the liabilities of the Fund, would not move up the priority list.

3. In terms of how the removal of the Founding Directors as Trustees and the winding up of the Fund could be achieved prior to 1 March 2002, the date on which the first of the Founding Directors would be reaching the normal retirement date, [Baker & McKenzie’s representative] said that it could only be achieved under clause 4 of the Trust Deed, which allowed for decisions to be taken by way of resolution by written notice given to all the trustees individually.  Consequently, a resolution regarding the removal of the Founding Directors as Trustees would be sent to all Trustees and, assuming that a majority of the Trustees sent these back confirming their agreement to the resolution, a Deed of Removal drafted in accordance with clause 3 of the Trust Deed and Rules, could be sent out for execution by the Trustees.  Once the Deed of Removal had been formally executed, there would only be four trustees remaining and these trustees would deal with the formal resolution to wind up the Fund.”  

46. A Trustees’ resolution, a copy of which was sent to all the Trustees, including the Applicants and signed in counterparts by the Trustees other than the Applicants, is dated 20 February 2002 and  says: 

“1.
The current trustees of the Scheme are Christopher John Russell, Murray Peters White, Anthony Charles Gray and Hogg Robinson Trustees Limited (the “Continuing Trustees”) and Robert Jarvis Hawker and Kenneth Benjamin Talbot (the “Retiring Trustees”).  

2.
By Clause 3(i) of the Definitive Deed the Trustees have power to remove trustees of the Scheme.

3.
The Continuing Trustees wish to remove the Retiring Trustees as trustees of the Scheme.

4.
By Clause 4(ii) of the Definitive Deed a resolution in writing signed by a majority of the Trustees but of which notice shall have been given to all of the Trustees individually shall be as effectual as if it had been passed at a meeting of the Trustees.

5.
By copy of this resolution notification of the proposal to remove the Retiring Trustees as Trustees of the Scheme is given to all of the Trustees.

6.
The Trustees signing their names below hereby give their approval to the execution of a Deed of Removal to remove the Retiring Trustees as Trustees of the Scheme with effect from the date of the relevant Deed of Removal.

7.
This resolution may be signed in counterparts”

47. On the same date a Deed of Removal was executed by the Trustees, apart from the Applicants, ostensibly removing the Applicants as Trustees of the Scheme with effect from 22 February 2002.  

48. On 25 February 2002 the (Continuing) Trustees signed a resolution which referred to Clause 4ii of the 1996 Supplemental Deed and went on:

“5.
Hawtal Whiting Holdings Plc, the Principal Company of the Scheme, was placed, along with a number of subsidiary companies, in Administrative Receivership on 20 October 2000.  A liquidator was subsequently appointed on 29 March 2001.

6. No employees’ or employers’ contributions have been made to the Scheme since 20 October 2000.  The discontinuance of contributions represents a suspension of payments for the purposes of Rule 18(i) of the Scheme.

7. In accordance with Rule 18(ii) of the Scheme, in the event of a suspension of payments the Trustees may either take steps to wind up the Scheme or defer the winding-up of the Scheme.

8. By copy of this resolution notification of the proposal to alter the Definitive Deed as set out in paragraph 4 above and to wind-up the Scheme in accordance with Rule 18(ii) of the Scheme is given to all the Trustees.

9. The Trustees signing their names below hereby:

…9.2  resolve to wind-up the Scheme in accordance with Rule 18(ii) of the Scheme with effect from 1 March 2002.”
49. Mr Hawker wrote to the Trustees on 1 March 2002.  He said:
“Under the special terms which apply to me under the Scheme, I am entitled (without the consent of any person) to draw my pension (without actuarial reduction) from the Scheme at any time after attaining age 50.

I hereby elect to draw my pension with effect from today’s date.”

50. Mr Hawker’s request was not met.  No benefits have been paid to him or Mr Talbot.  
51. On 23 April 2002 Baker & McKenzie wrote to the Trustees, including the Applicants.  The letter referred to the two resolutions referred to above and said that the validity of the removal of the Applicants as Trustees had been questioned by their legal representatives.  The letter continued:
“…given that the removal of the [Applicants] has been questioned,  it would appear prudent for a further Trustees’ resolution to be passed triggering the wind-up of the Fund in accordance with Rule 18(ii) of the Fund which would act as a long stop date for the winding-up of the Fund should the removal of the [Applicants] be successfully challenged.  Notwithstanding that we are still of the belief that the [Applicants] were validly removed, this resolution will be drafted on the basis that the [Applicants] remain Trustees of the Fund.
Consequently, we enclose a Trustees’ Resolution which, if passed, will wind up the Fund in accordance with Rule 18(ii) of the Fund, with effect from 9 May 2002 (but only if the initial resolution shall prove ineffective in commencing the winding up with effect from 1 March 2002).  The date of 9 May 2002 has been selected in order to give the Trustees additional time to consider the matter.

If you wish to implement the resolution, you should complete the enclosed resolution by signing it and returning it to us.”

52. The enclosed resolution read:

1. By a resolution dated 21 February 2002 and a Deed of Removal dated 22 February 2002 [the Applicants] were removed, or were purported to be removed, as trustees of the Scheme.

2. By a resolution dated 25 February 2002 Christopher John Russell, Murray Peters White, Anthony Charles Gray and Hogg Robinson Trustees Limited terminated, or purported to terminate, the Scheme with effect from 1 March 2002.

3. The validity of the resolutions and the Deed of Removal specified in paragraphs 1 and 2 of this resolution has been question.

4. Without prejudice to the validity or otherwise of the resolutions and Deed of Removal specified in paragraphs 1 and 2 of this resolution, the parties named at the end of this resolution hereby resolve in the following terms.
5. By Clause 4(ii) of the Supplemental Deed and Rules dated 26 February 1996 (the “Definitive Deed”) a resolution in writing signed by a majority of the Trustees but of which notice shall have been given to all of the Trustees individually shall be as effective as if it had been passed at a meeting of the Trustees.

6. [The Company], the Principal Company of the Scheme, was placed, along with a number of subsidiary companies, in Administrative Receivership on 20 October 2000.  A Liquidator was subsequently appointed on 29 March 2001.

7. No employees’ or employers’ contributions have been made to the Scheme since 20 October 2000.  The discontinuance of contributions represents a suspension of payments for the purposes of Rule 18(i) of the Scheme.

8. In accordance with Rule 18(ii) of the Scheme, in the event of a suspension of payments the Trustees may either take steps to wind-up the Scheme or defer the winding-up of the Scheme.

9. By copy of this resolution notification of the proposal to wind-up the Scheme in accordance with Rule 18(ii) of the Scheme is given to all of the parties named at the end of this resolution [Christopher John Russell, Murray Peters White, Anthony Charles Gray, HRTL and the Applicants].
10. Subject to the condition specified in paragraph 4 above, the parties signing their names below hereby resolve to wind-up the Scheme in accordance with Rule 18(ii) of the Scheme with effect from 9 May 2002, if the resolution specified in paragraph 2 above shall not be effective to commence the winding-up of the Scheme on 1 March 2002.

11. This resolution may be signed in counterparts.”

53. The resolution was signed by all the Trustees apart from the Applicants.

54. The Applicants continued to allege that their removal as Trustees was defective and that attempts to put the Scheme into winding up had failed.  

THE ISSUES

55. The Applicants ask me to determine the following matters:   

55.1. Were they validly removed as Trustees with effect from 22 February 2002?

55.2. Was a winding up of the Scheme properly triggered on 1 March 2002?

55.3. If not, was a winding up of the Scheme triggered at a later date and, if so, with effect from what date?

55.4. From what date did the Applicants’ Scheme benefits first become payable?

55.5. What is the correct extent of the Applicants’ Scheme entitlements?
55.6. Should the Applicants recover their legal expenses out of the Scheme?
SUBMISSIONS

Removal of the Applicants as Trustees

56. The Applicants say that the Deed purportedly removing them from office was, for a number of reasons, ineffective. 
56.1. The decision to remove them as Trustees (and to wind up the Scheme) was taken at the meeting of the legal sub-committee 19 February 2002.  Mr Russell was the only Trustee, aside from the Applicants, who was not a member of the legal sub-committee but he was invited to and attended the meeting. Thus it was a Trustees’ meeting in all but name, a meeting of which the Applicants were not given notice and from which they were wrongly excluded.  
56.2. Section 32(3) of the 1995 Act and Regulation 9 of the 1996 Administration Regulations requires 10 business days’ notice of a meeting, unless it is necessary as a matter of urgency to make a decision.  The reasons put forward as to why the matter was urgent (to facilitate the taking of legal advice in relation to a potential dispute and to decide whether the Scheme ought to be wound up) do not stand up.  
56.2..1. First, the legal sub-committee’s investigations were still on going and had been for many months.  Neither of the Applicants had made any claim so there was no reason why any decision to remove them could not have been deferred for 10 business days.
56.2..2. Secondly, it was not necessary, in order to decide whether the Scheme should be wound up, for the Applicants to be removed.  There was no reason to suggest that they would not have considered the matter objectively and consistent with their duties as Trustees.  They had been Trustees since the Scheme’s inception and there is nothing to suggest that they had ever acted improperly as Trustees.  Aside from HRTL, all the Trustees were Scheme members and had to put aside their personal interests.  Two of the Trustees, Mr Russell and Mr Grey, were deferred pensioners (and hence would benefit personally if the Scheme was put into winding up before the Applicants became pensioners) but they were allowed to participate in the decision.  In any event, the Applicants could have been out voted by the other Trustees.  
56.3. Even if the matter could properly be deemed urgent, a Trustees’ meeting was still required.  Section 32(2)(b) PA 1995 and Regulation 10 of the 1996 Administration Regulations make it clear that in the normal (ie non urgent) case the “occasion” at which decisions are taken must have a specified date, time and place, which means a meeting.  Although section 32(2)(b) disapplies that provision if “the occasion” falls within a prescribed class or description (under Regulation 9 of the 1996 Administration Regulations where there is urgency) it remains an “occasion”, ie a meeting.  A decision made by written resolution is not one made at an “occasion”.  In other words, even in the case of urgency, the Act does not contemplate, and hence does not permit, a written resolution by a majority of the Trustees: in case of urgency only section 32(2)(b) is disapplied: section 32(2)(a) still applies.  

56.4. By virtue of section 117 PA 1995 any provision of the Scheme which allows a meeting to be called on less notice than that required by section 32 is overridden by that section.  Any business conducted at a meeting held without proper notice is invalid (see Woolf v East Niger Gold Mining Limited [1905] 2 T.L.R. 660).  The two cases mentioned below (Davis v Richards & Wallington Industries Ltd [1991] 2 All ER 563 and Stannard v Fisons Pension Trust Ltd [1991] PLR 224) can be distinguished and are not relevant.  
56.5. Some notice of a meeting could have been given.  The legal sub-committee met on 19 February 2001 and Mr Talbot’s NRD was not until 2 March 2002, so a number of days’ notice could have been given.  Notice was given when the second attempt to trigger a winding up was made.  The resolution then proposed, to take effect from 9 May 2002, was couriered to the Applicants on 23 April 2002 and the covering letter stated that the “… date of 9 May 2002 has been selected to give the Trustees additional notice in order to consider the matter.”
56.6. Further, it had already been decided, at the meeting on 6 August 2001, how urgent matters would be dealt with.  It was not open to the other Trustees to depart from this agreed procedure, at least without the decision to do so having itself been taken at a properly notified meeting.

56.7. In any event, the other Trustees had no power to remove the Applicants. The power to remove Trustees (Clause 3i of the 1996 Supplemental Deed) is exercisable by deed.  For a deed to be a deed of the Trustees (as opposed to a deed of the Continuing Trustees) all the Trustees must be a party so that unanimity is required.  
56.8. Clause 4i of the 1996 Supplemental Deed, which enables decisions at a meeting of the Trustees to be taken by majority,  only covers decisions which are capable of being taken by resolution at such a meeting and cannot apply to decisions which are not capable of being made by resolution, ie where a deed of all the Trustees is required.  Clause 4ii, which permits decisions to be taken by written resolution, applies only to decisions which are capable of being taken at a meeting of the Trustees.  

56.9. Section 32(1) PA 1995 is not applicable.  It provides that decisions of the trustees may, unless the scheme provides otherwise, be taken by a majority of the trustees.  In this case the Scheme does provide otherwise by requiring a deed.

56.10. The Applicants acknowledge that the above arguments cease to be relevant if, contrary to what the Applicants contend below, HRTL was a Statutory Independent Trustee (with power to act unilaterally) in relation to the Scheme.  
57. In response, HRTL say that the removal of the Applicants by resolution dated 22 February 2002 and the Deed of Removal dated 25 February 2002 was valid. 
57.1. The Applicants had declined to resign as Trustees.  Their position was discussed at the meeting of the legal sub-committee on 19 February 2002 and it was decided to recommend that the Applicants be removed as Trustees. 
57.2. The other Trustees acted pursuant to Clause 3.i.a. which gives the Trustees power to remove any Trustee from office.  Clause 4.i. of the 1996 Supplementary Deed and section 32 of the PA 1995 allow for Trustees’ decisions to be made by majority of the Trustees. In accordance with Clause 4.ii. notice of the resolution approving the execution of a Deed of Removal was circulated to all the Trustees (including the Applicants) and the resolution was signed by a majority of the Trustees.  The Deed of Removal was then executed by a majority of the Trustees in accordance with Clause 3.i.a. of the Supplementary Deed and section 32(1) of the 1995 Act.   
57.3. 10 business days’ notice was not given as required by Regulation 10 of the Occupational Pension (Scheme Administration) Regulations 1996 as the decision to remove the Applicants was necessary as a matter of urgency as provided for in Regulation 9.  

57.4. The matter was urgent, first to facilitate the taking of legal advice in relation to a potential dispute as to the Applicants’ pension entitlements and, secondly, in order to consider objectively whether it was in the best interests of Scheme members for the Scheme to commence winding up before any further members reached NRD (Mr Talbot would reach NRD on 2 March 2002) and so move up the order of priorities on winding up.   
57.5. Contrary to what the Applicants say, an “occasion” can refer to a written resolution.  If that wording was intended to denote only a physical meeting of the Trustees the legislation would have expressly so stated. 
57.6. In any event, even if the requirements of section 10 are not met, this does not call into question the validity of decisions taken at the relevant meeting: Neither section 32 nor section 117 of the 1995 Act nor the Regulations provide that decisions taken at a meeting or occasion in respect of which the formalities have not been met are invalid.  
57.7. It was not necessary for the Deed of Removal to be executed by all the Trustees, including those being removed. If that was the case, a dissenting Trustee could not be removed if he refused to sign a Deed of Removal even though an appropriate majority decision of the Trustees had been made to remove him.  

57.8. In any event, HRTL is a Statutory Independent Trustee and, as such, has the powers set out in Section 25(2) of the 1995 Act, allowing it to exercise on its own any power vested in the Trustees exercisable at their discretion, including removal of a Trustee.    
Was a winding up of the Scheme triggered on 1 March 2002?
58. The Applicants say:

58.1. Attempts to put the Scheme into wind up on 1 March 2002 and 9 May 2002 were unsuccessful.  First, for the reasons already rehearsed, the Applicants had not been properly removed as Trustees so the purported decisions to put the Scheme into wind-up were taken by an improperly constituted body of Trustees; secondly, the requirement in section 23 PA 1995 for a Statutory Independent Trustee had not arisen when liquidators were appointed to the Company, Manufacturing and Engineering (but not Environmental) on 29 March 2001; thirdly, and in any event, the power to put the Scheme into winding up (on either date) had not arisen as there had been no suspension of the employers’ contributions as required under Rule 18.ii.  
58.2. As at 29 March 2001 the Scheme was a multi-employer scheme.  The distinction between a single-employer and a multi-employer scheme is significant because in relation to multi-employer schemes sections 22 to 26 PA 1995 are modified, by Regulation 3 of the 1997 IT Regulations, so that the requirement for an Independent Trustee only arises, broadly, where the employer concerned is a trustee of the scheme or has sole power to appoint or remove any trustee, which is not the case here.  Alternatively, the Scheme was a single-employer scheme with the relevant employer being Environmental.  In either case, the requirement for an Independent Trustee under section 23 PA 1995 did not apply.  
58.3. Regulation 3(1) of the 1997 IT Regulations defines a multi-employer scheme as “any trust scheming in relation to which there is more than one employer”.  “Employer” is defined by section 124(1) PA 1995 as “the employer of persons in the description or category of employment to which the scheme in question relates”.  “Employment” includes “office” (by virtue of section 181 of the Pension Schemes Act 1993 and section 124(3) PA 1995).    Rule 2i provides that the Scheme relates to “permanent employees of the Company [including Associated Companies] including directors”. 

58.4. HRTL has interpreted “employer” as meaning a company which employs active members of the Scheme.  But section 124(1) PA 1995 defines employer in terms of employing persons in the description or category of employment to which the scheme relates.   An employer with employees who are eligible to participate in the scheme is an employer for the purposes of PA 1995 and the 1997 IT Regulations even if such employees are not in pensionable service.  If a company which has been included in the Scheme and has not terminated its participation in the Scheme has permanent employees (including directors) then that company is an employer for such purposes.  Regulation 6 has to be construed as meaning “where there are no active, deferred or pensioner members in employment to which the scheme in question relates” (the Applicants’ words in italics added).  Further, Regulation 6 does not say (as HRTL’s construction would appear to require) that a person falling within the definition of employer pursuant to that regulation is to be deemed the sole employer to the exclusion of any other employer.  

58.5. Liquidators were appointed on 29 March 2001 to the Company, Manufacturing and Engineering, but not to Environmental.  None of those companies had terminated its participation in the Scheme before that date.  On that date Elizabeth McNabb was a permanent employee of the Company of some years standing and Kenneth Tibbitt was a long term permanent employee of Engineering.  So, as at 29 March 2001, the Scheme was multi employer scheme such that section 23 PA 1995 did not apply.  Further, the Company, Manufacturing, Engineering and Environmental all had directors who counted as employees.  Although HRTL’s focus on whether there were any active members is wrong, in any event, Ms McNabb and Mr Tibbitt were still active members as at 29 March 2001.

58.6. Both Ms McNabb and Mr Tibbitt had applied to the Employment Tribunal and subsequently to the Employment Appeal Tribunal (EAT) about the application of the Transfer of Undertaking (Protection of Employment) Regulations 1981 (TUPE).  The EAT said:

“The logic of the [Employment] Tribunal’s decision is that Mr Tibbitt was employed by Environmental and Ms McNabb by either Holdings or Environmental but the Holdings part on which she was engaged did not transfer ….”
58.7. The EAT was referring to the respective undertakings in which Mr Tibbitt and Ms McNabb were employed (which is relevant for TUPE) rather than their actual employer which seems to have been the Company in the case of Ms McNabb and Engineering in Mr Tibbitt’s case.  If however the EAT was referring to their actual employer then if one but not both were employed by Environmental the Scheme would have been a multi employer scheme.  If both were employed by Environmental that would still be the case as the Company, Manufacturing and Engineering all had directors to whom the Scheme related. If the only employer was Environmental then section 23 would still not have applied as Environmental was not placed in administration or liquidation.
58.8. Further section 98(1A) of the Pension Schemes Act 1993 states that a person may continue “in employment to which the scheme [of which he is a member] applies after his pensionable service in that employment terminates”.  The Applicants say that this indicates that “employment of a description or category to which the scheme relates” should not be read as referring only to employment as an active member but to all employment which is within the eligibility requirements of the scheme.  

58.9. In any event, on 29 March 2001 Ms McNabb and Mr Tibbitt were still active members in that they were still employed, they had not opted out and even if employer contributions were not being paid, that did not amount to a suspension of contributions.  If they were not active members then they were deferred members and so Regulation 6 would still not have applied.  
58.10. Even if the Scheme was not a multi employer scheme, as at 29 March 2001 Environmental had employees in employment to which the Scheme related.  As that company was not put into liquidation, the requirement for a statutory Independent Trustee did not arise.  On both dates the Scheme was purportedly put into winding up, Environmental was still continuing in business and had not terminated its participation in the Scheme or suspended its contributions to the Scheme. Accordingly no power arose to put the Scheme as a whole into wind up.  
58.11. If contrary to the above argument, Environmental had by 29 March 2002 terminated its participation in the Scheme then, regardless of whether the Applicants had been removed from office as Trustees, the Scheme would automatically have gone into wind up on 29 March 2002, being the first anniversary of the other participating employers going into liquidation.  This is, however, after the respective dates upon which the Applicants’ benefits became payable.  
58.12. The winding up was purportedly an exercise of the Trustees’ power under Rule 18.ii.  But a suspension of contributions requires an express decision by each participating employer to suspend its contributions and there is no evidence of such decisions having been made.  The mere non payment of contributions by an employer is not the same as the “suspension” of such contributions.  The effect of a suspension is different to non payment: if contributions are suspended, the employer is not liable to pay them whereas with non payment the unpaid contributions continue to accrue and if not paid become a debt due from the employer to the Trustees.  As a suspension triggers the obligations of the Trustees both under Rule 18i (to notify members of the suspension) and Rule 18ii (to decide whether the employer concerned will continue to participate or not) it is implicit that the decision to suspend must be notified by the employer concerned to the Trustees.  There was no decision by any of the employers to suspend contributions and no communication of such a decision to the Trustees. 

58.13. Even if a suspension of contributions could be implied by a company not paying contributions otherwise due, this could only apply if contributions were payable in the first place.  No contributions would have been payable by Environmental as it had no employees and has not had an employee since before the receivers were appointed on 20 October 2000.  Alternatively, if Mr Tibbitt and Ms McNabb were employed by Environmental (which the Applicants do not believe to be the case) no contributions would have been payable by the Company and Manufacturing.  Similarly no contributions would have been payable by Manufacturing after it ceased to have any employees following the sale of its business (on the assumption that employer contributions were expressed as a percentage of pensionable payroll).

58.14. Even if Manufacturing was the last company to employ any of the active members of the Scheme, it was not open in law to Manufacturing, as the last participating employer to employ active members, to suspend its contributions to the Scheme, even if it wanted to do that.  By virtue of paragraph 3, schedule 5 of the MFR Regulations, Manufacturing had a continuing liability to pay contributions.

58.15. If the Company and Engineering or alternatively Environmental continued to employ active members of the Scheme (Ms McNabb and Mr Tibbitt) until May 2001 then the Company and Engineering or Environmental would have had the continuing MFR liability to pay contributions to the Scheme.

58.16. The Trustees’ resolution of 25 February 2002 could not take effect under Rule 19i or 19ii.  Rule 19i states that a Company or Associated Company “may” terminate its participation so an express decision of the Company or Associated Company is therefore required.  Under Rule 19ii the winding up of a company will also lead to termination of its participation in the Scheme.  But the date of winding up is to be decided by the Company not the Trustees.  As the Company did not decide upon a date of termination under Rule 19ii, the Company, Manufacturing and Engineering automatically ceased to participate on 29 March 2002, the first anniversary of their going into liquidation which is after the dates when Mr Hawker and Mr Talbot became entitled to their pensions.

58.17. That said, the winding up provisions are contained in Rule 19iii which refers to the participation of the Company or an Associated Company terminating, pursuant to Rule 18iib or Rule 19i or ii.  For the Scheme to be wound up it appears necessary for the participation of the Company and each of the Associated Companies to have terminated.  No evidence has been produced that Environmental has ceased to participate in the Scheme.  As a subsidiary of the Company, Environmental’s continuation in the Scheme is permitted by the Inland Revenue.  Unless Environmental has terminated its participation in the Scheme in accordance with Rule 19ii, a winding up of the Scheme has yet to be triggered.   

59. HRTL maintains that the resolution dated 25 February 2002 (purporting to wind up the Scheme pursuant to Rule 18.ii. with effect from 1 March 2001) was valid: 
59.1. Firstly, because the Applicants had been properly removed so that the resolution signed by the remaining Trustees validly triggered the winding up of the Scheme: secondly, and in any event, HRTL was the Independent Trustee and, as such, had power (under section 25(2) PA 1995) to exercise on its own any discretionary power vested in the Trustees of the Scheme, including power to trigger a winding up.
59.2. Whilst the appointment of administrative receivers on 20 October 2000 was a potential trigger for the requirement for an Independent Trustee, the Scheme was then a multi employer scheme and so the requirement did not bite.  After then the only company which continued to make contributions to the Scheme was Manufacturing.  Such contributions continued until 26 January 2001 after which time there were no active members in the Scheme.  The appointment of liquidators on 29 March 2001 to the Company, Manufacturing and Engineering was a further potential trigger and this time there was a requirement for an Independent Trustee.  It was necessary for the liquidator to satisfy himself that at least one of the Trustees was an independent person: HRTL satisfied that criterion and became the Statutory Independent Trustee as from that date.  

59.3. Regulation 6 of the 1997 IT Regulations states that “for the purposes of section 22 [of the 1995 Act] where there are no members in employment to which the scheme relates, references to the employer shall include the person who last employed persons in the description or category of employment to which the scheme in question relates.”  This means that, where there are no active members in a scheme (which was the case here from 26 January 2001 onwards) the “employer” for the purposes of section 22 of the 1995 Act is the last employer of active members, irrespective of the number of employers who may technically continue to “participate” under the rules of the scheme.  As at 29 March 2001 the last employer of active members had been Manufacturing so the appointment of a liquidator to Manufacturing triggered the requirements of section 22, as the Scheme was then a single employer scheme and the liquidator had been appointed to the “employer” in relation to the Scheme.  As there was only one employer, Regulation 3 of the 1997 IT Regulations did not apply.  
59.4. As at 29 March 2001 there were no active members of the Scheme.  Even if Ms McNabb and Mr Tibbitt were active members as at that date, the discontinuance of contributions to the Scheme from 26 January 2001 onwards represented a suspension of payments for the purposes of Rule 18.i. with, pursuant to Rule 18.ii any active members being treated as having ceased pensionable service and so deferred members.  
59.5. As to the Applicants’ claim that at the time Manufacturing ceased to contribute to the Scheme (26 January 2001) one of its employees, Mr Russell, was also an employee of the Company and Engineering, Mr Russell ceased to be employed by Manufacturing when it when into administrative receivership on 20 October 2000 at which time he ceased to be an active member of the Scheme.  His continuance as a director of the Company and Engineering is not relevant. 
59.6. Even if it was the case that Mr Russell had continued in active membership of the Scheme until Manufacturing ceased making contributions in respect of him on 26 January 2001, pursuant to Regulation 6, the “last” employer is the employer who is making contributions in relation to the last active members and as such would not include other employers who had ceased to make any contributions to the scheme in question.  Consequently the “employer” in relation to Mr Russell would have been Manufacturing so that at the time of the appointment of the liquidator the Scheme was a single employer scheme with a liquidator appointed to the “employer” in relation to the Scheme.

59.7. The discontinuance of payment of contributions to the Scheme from 26 January 2001 was not a temporary non-payment.  As there was no intention to resume payment of contributions it was at the least a suspension of contribution which enabled the Trustees to trigger the winding up in accordance with Rule 18ii.  
Was the winding up of the Scheme triggered on a later date?

60. The Applicants say that the later resolution to put the Scheme into winding up on 9 May 2002 was also ineffective for similar reasons (although this time the Applicants were given notice of the resolution).  The Applicants contend that the resolution was “fatally flawed” for reasons already rehearsed.  As the proposed written resolution was sent (by courier) on 23 April 2002 to take effect on 9 May 2002, it could not be considered that it was a matter of urgency that a decision be made.  Section 32 requires decisions taken by a majority to be taken at a meeting.  Pursuant to Section 32(3) notice of the occasion must, unless the Trustees agree, which they did not, specify the date, time and place of the occasion.  It therefore follows that majority decisions can only be taken at meetings which was the legislative intent.  
61. HRTL maintains that the earlier resolution was valid with the later resolution being made to cover the possibility that the earlier resolution was defective.  
When did the Applicants’ benefits first become payable?
62. The Applicants say: 
62.1. The augmentations evidenced by the minutes of the Trustees meeting on 7 May 1986  included an early retirement pension payable as of right and without reduction from the cessation of employment (or age 50 if later).  

62.2. Clause 2.i. of the Rules then in force provided that the Company could agree special terms for any member of the Scheme.  The right to retire early on an immediate unreduced pension became a term of the Scheme and immediate unreduced early retirement pensions automatically became payable when the Applicants’ employment was terminated on 24 October 2000 when administrative receivers were appointed to the Company.
62.3. At all material times, the Company paid contributions to the Scheme at the rate recommended from time to time by the Scheme Actuary.  Further, by a Deed of Assignment dated 11 April 1997 certain policies with Allied Dunbar Assurance plc on the lives of the Applicants and other executive members were assigned to the Trustees. That assignment was on the premise that the Respondents were entitled to Inland Revenue maximum approved benefits under the Scheme.  
62.4. If the augmentations granted in 1986 did not give the Applicants a right to early retirement pension without actuarial reduction, the agreements made with them by the Company in 1987 did so and the right became a special term of the Scheme as it applied to the Applicants pursuant to Rule 2.i.  Since the founding directors (ie the Applicants and Mr Whitecross) were themselves the Trustees, there can be no doubt that the Trustees were aware of the agreement.
62.5. The Applicants are unable to produce a copy of any formal board minute documenting the Company’s approval to the augmentations and the special terms granted in 1986 and 1987.  They say that the Company’s records for the relevant period have been lost.  In any event, although it would be normal practice for such matters to be minuted, a failure to have done so does not invalidate the directors’ decisions.  

62.6. The Company wrote (separately) to the Applicants on 26 February 1996 (following the execution of the Supplementary Deed and Rules) describing their respective benefits under the Scheme and confirming that no change was being made to the basis of calculating their benefits.  

62.7. Since 1986, the Company, the Trustees and the Applicants have acted on the basis that the augmented benefits are payable.  The Company has paid contributions for such benefits and the Trustees have accepted such contributions with the Applicants continuing to work for the Company and maintain their Scheme membership on the basis that such benefits would be payable. The Applicants suggest that the Trustees are estopped from questioning the validity of the augmentations.

62.8. Alternatively, if the augmentations were not effective and there is no estoppel, the Allied Dunbar policies were assigned by mistake and should be reassigned.  If the policies have been cashed in or drawn down on then the Applicants contend that they are entitled to the value of the policies had they been left intact.  

62.9. Alternatively, if it is held that the Applicants’ benefits only became payable when they reached NRD or earlier elected to receive their pensions, Mr Hawker’s pension became payable on 1 March 2002, being the date upon which he elected to receive his pension with immediate effect.  Mr Talbot’s pension became payable on 2 March 2002, his 60th birthday and his NRD.  Mr Hawker reached NRD so his pension became payable to him no later than that date in any event.  

63. HRTL disagrees saying:  
63.1. There is no reference in any of the documents referred to and relied upon by the Applicants to provide for an unreduced early retirement pension being automatically payable from the cessation of employment at age 50 or later.  
63.2. HRTL maintains that the augmentation of the Applicants’ benefits was not valid as the necessary procedural requirements were not met and the necessary contributions were not paid.  
63.3. Consequently the Applicants are entitled to their scale benefits under the Scheme on the basis that that they were deferred members, as the date from which their benefits first became payable was after the date that the Scheme commenced winding up.  Mr Talbot’s benefits became payable on 2 March 2002 when he reached NRD and Mr Hawker’s at his NRD on 19 September 2002. 
What is the extent of the Applicants’ Scheme entitlements?
64. The Applicants maintain that their Scheme benefits were validly augmented, saying: 
64.1. In the early 1980s the Company was extremely profitable and pursuant to Rules 2 and 15 the Company augmented the benefits of the founding directors, including the Applicants.  Neither provision required the consent of the Trustees.  The Applicants refer to and rely upon the minute of the Trustees’ meeting on 7 May 1986 as clear evidence that the Company gave the requisite direction under Rule 15.  Although it is believed that a direction was given in writing (which cannot now be produced) this was not strictly necessary as Rule 15 does not require a written direction; an oral direction would suffice.  
64.2. Alternatively, the benefits were clearly agreed between the Company and Mr Hawker and Mr Talbot and thus were special terms of the Scheme pursuant to Rule 2i.  Again there is no requirement under Rule 2.i. that such agreement need be in writing.
64.3. The Inland Revenue permits a pension to be paid without reduction for early payment from the cessation of employment (or age 50 if later).  Both of the Applicants were notified in writing of the grant of Inland Revenue maximum approvable benefits.  The Applicants maintain that immediate pensions became payable when the Applicants’ employments were terminated on 24 October 2000.  
64.4. Even if the augmentations granted in 1986 did not give the Applicants the right to early unreduced benefits, the agreements in 1987 did. The Company’s records for the relevant period have been lost so no copy of any formal board minute can be produced but this does not mean that that no formal minute was made or even if that was the case that the decisions of the directors are invalidated.  

64.5. The announcement dated 19 April 1991 did not apply to the Applicants and it concerned Executive members who were being given 1/45ths instead of 1/60ths, whereas the Applicants were on Inland Revenue maximum benefits. 

64.6. The letters dated 10 October 1996 cannot alter the terms of what was agreed in 1985 and 1987.  Although a lawyer might construe those letters as not overriding the requirement for consent (to early retirement) in the Scheme Rules, this would not be immediately apparent to a layman and it is therefore unsurprising that the Applicants did not raise any objections on receiving those letters.  Further, if the requirement for consent remained, the letters would have included a statement to that effect.  It makes no sense for the requirement for consent to remain, given the protection, in pension terms, given to the Applicants in the event of the Company being taken over.   

64.7. All parties acted on the basis that the augmented benefits are payable.  The Company paid contributions for such benefits, the Trustees accepted such contributions and the Applicants continued to work for the Company so that the Trustees are estopped from questioning the validity of such augmentations.  The Applicants say that if that is not the case then the Allied Dunbar policies were assigned by mistake and should be reassigned or, if they have been encashed or drawn down upon, the Applicants should be entitled to the value of the policies if they had been left intact.

64.8. Any benefit increase is not invalidated by any failure on the part of the Company to pay “such additional contributions as the Actuary recommends” as required by Rule 15ii although such failure would give rise to claim by the Trustees against the Company.  In any event, Rule 15ii was complied with in that contributions were always paid at the rate recommended by the Actuary and the subsequent actuarial valuation as at 6 April 1988 showed the Scheme to be in surplus.

64.9. When HRTL was first appointed (in December 2000) there were sufficient assets to cover the cost of buying out the pensions then in payment and possibly as much as 70% of the other benefits.  The subsequent deterioration in the fund resulted from the fall in equity markets coupled with a change in mortality rates.  There seems to have been a failure by HRTL, appointed to bring expertise to the winding up process, to ensure that the assets matched the liabilities.  It is surprising that HRTL should issue a progress report in February 2003, some 2 years after its appointment, indicating that it was only then starting to review the investment strategy of the Scheme.
64.10. The augmentations were not a material factor in the deficit.  The actuarial valuation of the Scheme as at 31 December 1999 attributes the deficiency to a change in the funding basis brought about by a fall in interest rates.  The augmentations were granted some 14 years before the Company went into receivership and for some time after their grant the Scheme was in surplus with the Company able to take a contributions holiday in 1989.  HRTL’s suggestion that the issues need to be considered in the context of a scheme which is severely under funded is wrong in law: the funding of the Scheme is not a relevant consideration in determining the Applicants’ or any other beneficiary’s legal entitlements (before any scaling down on winding up) under the Scheme.  

64.11. The Applicants produced a letter from Mr Kenneth Sinclaire, a former Financial Director of the Company between 1984 and 1989.  Mr Sinclair’s letter (which was undated in reply to a series of questions posed by the Applicant’s solicitor in September 2002) included the following:

“Whilst it is some considerable time ago I believe the three founding directors [ie the Applicants with Mr Whitecross] made arrangements to enhance their pension benefits to Revenue maximum levels and to secure rights to early retirement.  This I believe took place at some time after the USM flotation, and prior to full listing.

I cannot recall the terms and conditions of the augmentation, of details of the documentation, but with would have been done after consultation with EB Consultants who were also pension advisers to the Company.

… It must be remembered that during my time at [the Company] the directors controlled the [C]ompany, and I believe, as trustees they also controlled decisions regarding terms and conditions of [the Scheme].

During my employment with [the Company] it was my belief that the [Scheme] was adequately financed, to the best of my knowledge there was never any difficulties with funding, the [C]ompany and subsidiaries were profitable.  

… I believe that both [Mr Hawker] and [Mr Talbot] had the right under the fund to early retirement.  I cannot be specific as to the terms and conditions.

I believe rights to early retirement were obtained between October 1984 and 1986.  

EB Consultants should have been aware of these rights…..”.  

65. HRTL maintains:  
65.1. The augmentation of the Applicants’ benefits was not valid as the necessary procedural requirements were not met and the necessary contributions were not paid.  Consequently the Applicants are entitled to their scale benefits under the Scheme on the basis that that they were deferred members as at the date from which their benefits first became payable which was after the date that the Scheme commenced winding up.  
65.2. The Applicants were not entitled to immediate unreduced early retirement pensions when their employment was terminated on 24 October 2000.  There is no reference in the documents provided to an unreduced early retirement pensions being automatically payable from the cessation of employment at age 50 or later.  The Rules require Company consent to the taking of early retirement after the age of 50 and as such consent was not given early retirement pensions did not become payable on 24 October 2000.  In the absence of any documentary evidence of a request from the Company to the Trustees in accordance with Rule 15 the procedure requirements for a valid augmentation will not have been met and so the augmentation is not valid.  
65.3. The only evidence produced is a copy of the minute of the Trustees’ meeting on 7 May 1986.  No direct evidence has been produced of any direction by the Company to the Trustees as required under Rule 15 of the Scheme.  In the absence of such documentary evidence, the procedural requirements have not been met so that the augmentations will not be valid.  

65.4. Rule 15ii requires the Company to pay such additional contributions as the Trustees recommend are required.  As both Applicants were Trustees and founding Directors of the Company they would have been aware that, for the augmentations to be valid, the Company would have adequately to fund them which was not the case.

65.5. For the benefits to be agreed between the Company and the Applicants under Rule 2.i. as  “special terms” would require a documented decision by the Company to that effect and there is no such documentation.  Further it is clear from the Applicants’ statements that they believed their benefits had been augmented rather than special terms agreed.  
65.6. A major factor in the deficit in the Scheme is the augmentation of the Applicants’ benefits (valued in September 2001 on an MFR basis as in the region of £5.5 million).

65.7. Although it was not until February 2003 that a progress report was issued indicating that the Scheme’s investment strategy was to be reviewed, this had been an agenda item for discussion by the Trustees at meetings during 2002. 
Are the Applicants entitled to have their legal fees paid out of the Scheme?

66. The Applicants say that given the complexity of the issues raised and the need to seek specialist legal advice, it is reasonable for their legal fees to be met from the Scheme.
67. HRTL disagrees and says that it is not unusual for a complaint in relation to a pension scheme to involve technical issues.  They say that there are no exceptional circumstances which would justify the Applicants’ legal fees being paid out of the Scheme assets.  
CONCLUSIONS
Were the Applicants validly removed as Trustees with effect from 22 February 2002? 
68. The Applicants were purportedly removed by the Deed of Removal dated 22 February 2002. This followed a meeting on 19 February 2002 of which the Applicants were given no notice, and a written resolution dated 20 February 2002.  
69. The decision to seek removal made at the meeting on 19 February 2002 was the unanimous decision of the Trustees present at that meeting and a majority decision of the Trustees as a whole (as the Applicants were not at the meeting).  Notice of the written resolution was given to all Trustees, including the Applicants and was again a majority decision in that the Applicants did not sign the written resolution.  The Deed of Removal was executed by all the Trustees apart from the Applicants.  

70. Except in certain situations (for example, the removal of a member nominated trustee) the appointment and removal of Trustees needs to be made in accordance with the specific provisions in the scheme’s governing documentation.  In the case of this Scheme, removal of a Trustee from office is dealt with in Clause 3.i.a which contains a power to remove a Trustee exercisable by deed.  

71. Clause 4.i. is also relevant as it provides for all business, including the exercise of any power, to be decided by a majority of the votes of the Trustees present and voting at a meeting.  Clause 4.ii. provides that a written resolution signed by a majority of the Trustees but of which notice has been given to all the Trustees individually is as effective as if it had been passed at a Trustees’ meeting.

72. At common law trustees have no power to act by majority unless the trust deed so provides.  Section 32(1) confers a statutory power, provided that the trust deed does not specify otherwise.  In this case, Clause 4 of the trust deed permits majority decisions by those Trustees present and voting at a meeting or a majority of Trustees acting by way of resolution.     

73. The meeting on 19 February 2002 was ostensibly a meeting of the legal sub-committee. I note that Mr Russell was not a member of the legal sub-committee but was nonetheless invited to and attended the meeting.  The Applicants were the only Trustees to whom notice of the meeting was not given.  I can see the force of the argument that this was in practice, a Trustees’ meeting in all but name, albeit a meeting to which all Trustees had not been invited.  That lack of invitation means that it cannot be regarded as having been a Trustees’ meeting. I do not regard it as having been a valid meeting of the Trustees. 
74. HRTL argue that Regulation 9 applied so that urgency provided exemption from the requirement to give notice.  I do not accept the validity of that argument. Baker & McKenzie’s letter of 5 February 2002, setting out the reasons why the Applicants should not continue as Trustees, refers to potential difficulties which might arise rather than to existing problems that needed to be addressed urgently.   The removal of the Applicants as Trustees was not a necessary step before taking legal advice, a process which was indeed already under way.  Nor was it necessary and urgent to remove the Applicants as Trustees in order to decide whether the Scheme should be put into winding up.    Clause 6.iii of the Supplementary Deed (in line with section 39 of the PA 1995) provides that Trustees may decide and exercise powers in relation to matters in which they have a direct personal interest.  As the Applicants have pointed out, two of the other Trustees, Mr Russell and Mr Grey participated although both were deferred pensioners and hence would benefit if the Scheme was put into winding up before the Applicants became pensioners.  
75. There is also merit in the Applicants’ point that it had earlier been agreed (at the meeting on 6 August 2001) how urgent matters would be dealt with and it was not open to the other Trustees to depart from that agreed procedure.  I note there is authority for the proposition that, even if the power to remove a trustee can be exercised by a majority of the trustees, notice of the meeting at which the trustees are to consider exercising such power must be given to the trustee whom the majority wish to remove otherwise the removal will be ineffective (Gibbs v Stanners 1975 S.L.T. (Notes) 30).

76. Thus my conclusion is that had the removal of the Applicants as Trustees relied on a decision taken at the meeting on 19 February 2002 it would not have had effect. There had been no properly convened meeting of the Trustees on that day and the legal sub committee did not have power remove the Applicants. But the removal of the Trustees did not purport to rest on the validity of any decision taken on 19 February 2002.  Its validity rests on a written resolution, notice of which was given to all the Trustees, including the Applicants, and which was signed by all the Trustees apart from the Applicants.  

77. The Applicants argue that any decision by written resolution has to be unanimous.    I do not accept their argument that “occasion”, the word used in Section 32 can denote only a meeting.  The dictionary definition of “occasion” refers, amongst other things, to “occurrence; opportunity; reason; ground or need, cause”.  It seems to me that “occasion” has a wider meaning and can include decisions taken by Trustees other than when physically present together at a meeting. If only meetings had been envisaged it is difficult to see why the legislation did not so state.  That Woolf v East Niger Gold Mining Company Limited is authority for the proposition that where a stated period of notice must be given when convening a meeting and such notice is not given, the meeting (and decisions taken thereat) may be invalid, does not affect my view that “occasion” does not necessarily mean a meeting.    
78. In any event, the Trustees were acting not pursuant to the statutory power in section 32 but in accordance with an express power in Clause 4.ii. of the Trust Deed.  
79. Although clause 4.ii requires notice to be given to all the Trustees, section 32(3) goes further.  The upshot is that the notice requirements in Regulation 10 still apply.  
80. Although notice was given to all the Trustees, including the Applicants, in that a copy of the resolution was sent to all the Trustees, including the Applicants, Regulation 10 specifies that the length of notice has to be at least 10 days notice which was not given. I have already indicated that I do not accept as valid the Respondent’s argument that the matter was of such urgency as to dispense with that requirement. 
81. Thus I need to consider whether the lack of sufficient notice invalidated the resolution.  The Regulations are silent as to the consequences of any failure to comply with the formalities set out therein.   

82. I note that in Davis v Richards & Wallington Industries Ltd the interim trust deed setting up the pension scheme required the companies in the group and the trustees of the scheme to execute a definitive trust deed within a specified time in order to bring into operation rules under which the scheme was to be administered.  The rules were to be made by the principal company with the approval of the subsidiary companies and trustees.   The subsidiaries failed to comply with that requirement by leaving the group’s pension consultants to settle the form of the rules and not approving them.  Nevertheless the court was not inclined to hold as invalid the definitive deed and rules.  

83. In Stannard v Fisons Pension Trust Ltd it was held at first instance that a bulk transfer was flawed because the trustees had failed to comply with the correct rule of the scheme.  When the case came before the Court of Appeal it was accepted (possibly because by then Davis v Richards had been heard) that the fact that the trustees had purported to rely on the wrong transfer power was not fatal and the transfer could be treated as if it had been made under the correct power.  I appreciate that the facts and background of both those cases are different to the scenario before me.  But, in my view, some analogies can be drawn.  
84. I have also borne in mind that had the correct procedure been followed, given that a majority decision was permitted, it would have been possible for the other Trustees to have outvoted the Applicants in any event.  In that context I note Southern Counties Deposit Bank Limited v Rider Kirkwood where it had been decided at a board meeting, at which only two directors were present, to issue a notice summoning a general meeting to wind up the company.  An earlier resolution reducing the quorum for board meetings from three to two directors had not been validly passed.  When the resolution to wind up was challenged, the court refused to declare it invalid, saying that it would not interfere “for the purpose of forcing companies to conduct their business according to the strictest rules, where the irregularity complained of can be set right at any moment.” 
85. Having resolved to remove the Applicants as Trustees, clause 3.i. required the removal to be perfected by the execution of a Deed.  I can find no authority (and the Applicants have not cited any) for the proposition that the Deed of Removal, to be valid as a deed of the Trustees, must be executed by all of the Trustees.  Such a requirement would negate the exercise of a majority power to remove a Trustee as any dissenting Trustee could simply refuse to execute the requisite deed.  

86. My conclusion is that the procedural irregularity in failing to give sufficiently lengthy notice of the resolution should not be regarded as sufficient to negate its validity so I do not accept that the removal of the Applicants as Trustees was invalid.  
Was a winding up of the Scheme properly triggered on 1 March 2002?
87. The Applicants acknowledge that any irregularities regarding their removal are not material if HRTL was, as it claims, a Statutory Independent Trustee from 29 March 2001 with statutory power to act unilaterally.  It is also the case that if the Applicants cannot successfully challenge their removal as Trustees, they cannot call into question subsequent decisions taken unanimously by HRTL with the remaining Trustees, at least from the perspective that such decisions were taken by an improperly constituted body of Trustees.  Against the background of my finding about the Applicants’’ removal, I deal only briefly with HRTL’s status as Independent Trustee.   
88. HRTL’s original appointment as a Trustee in December 2000 is not contested.  What is disputed is HRTL’s claim that it became, from 29 March 2001, a Statutory Independent Trustee in relation to the Scheme.  
89. HRTL appears on the Regulator’s list of independent trustees.  I am satisfied that HRTL is eligible to act as a Statutory Independent Trustee.   

90. Section 22 of the PA 1995 sets out that in certain circumstances an Independent Trustee must be appointed.  Those circumstances include the appointment of an insolvency practitioner in relation to an employer participating in the scheme or the official receiver becoming the liquidator of a company which is an employer.  Section 22 is modified by Regulation 3 of the 1997 IT Regulations in relation to a multi- employer scheme so that the requirement to appoint an Independent Trustee only applies if certain conditions are fulfilled which (it is agreed) do not apply here.  
91. The Applicants contend that, as at 29 March 2001, the Scheme was either a multi- employer scheme or, alternatively, a single employer scheme, the relevant employer being Environmental.  HRTL says that the Scheme was a single employer scheme with Manufacturing as the relevant employer so that the appointment of a liquidator to that company triggered the requirement for a Statutory Independent Trustee.      

92. The definition of a multi-employer scheme (contained in Regulation 3 of the 1997 IT Regulations as set out above) refers to “any trust scheme in relation to which there is more than one employer.”  Although there is no definition of “employer” in the IT Regulations section 124(1) of the PA 1995 (again as set out above) defines “employer” as “the employer of persons in the description or category of employment to which the scheme in question relates.”  Regulation 6 of the 1997 IT Regulations extends the meaning of “employer” in relation to schemes with no members in employment to which the scheme relates.  Both the Applicants and HRTL agree that Regulation 6 applied but disagree as to its meaning and effect.    

93. As the Applicants have pointed out, Regulation 6 does not limit members to active members whereas HRTL appears to have interpreted that Regulation on that basis.  Again, as the Applicants suggest, Regulation 6 does not confine “employer” to meaning the last employer of persons in the description or category of employment to which the scheme relates. I do not share HRTL’s interpretation of Regulation 6 of the 1997 IT Regulations.    
94. But nothing turns on the complicated question of whether the Scheme was a multi employer scheme or a single employer scheme and, if so, who was the relevant employer, bearing in mind my finding that the Applicants cannot successfully challenge their removal as Trustees and given that subsequent decisions were reached unanimously by the continuing Trustees and not unilaterally by HRTL.   
95. The upshot is that, even if I am wrong, and the Applicants can successfully challenge their removal as Trustees and so should have been given notice of the Resolution to wind up, and, even if HRTL was not a Statutory Independent Trustee, given that the decision to wind up was unanimous, the Applicants, in any event, would have been out voted by the other Trustees, including HRTL. 
96. However, it is still necessary to necessary to consider whether the power to wind up the Scheme had arisen.  Rule 18.ii gives the Trustees, in the event of the Company or any associated company suspending (otherwise than on the Actuary’s advice) or terminating its liability to pay contributions to the Scheme, the power to decide whether the Company or Associated Company shall continue to participate in the Fund or cease to participate with Rule 19 to apply.    
97. The Applicants say that the mere non-payment of contributions does not amount to a suspension or termination of liability to pay contributions as required by that Rule. I agree that non-payment does not necessarily amount to a suspension. But the Applicants go further and argue that suspension requires some declaration to that effect from the employer. There is certainly no express requirement to that effect in the Rules and none should, in my judgment, be implied. It seems to me that it is for the Trustees to determine as a matter of fact whether there has been such a suspension. In so doing they can take account of any declarations or the lack of declarations from the Employer but can also look at the Employer’s conduct. 
98. Rule 18 is headed “Company Ceasing to Contribute” and it seems to me that the mere cessation of payment by the Company can be regarded, where the circumstances so allow, as amounting to a suspension of payment of contributions within the meaning of Rule 18.ii.  
99. Were contributions to the Scheme suspended?  The resolution recites that no contributions (by employer and employees) had been made to the Scheme since 20 October 2000.  Although that recital was factually incorrect (in that Manufacturing had continued to contribute to the Scheme until 26 January 2001) when the resolution was made the Company, Manufacturing and Engineering had ceased to contribute. 
100. That left Environmental. The Applicants say that even if a suspension of contributions can be implied from  a company not paying contributions otherwise due, this could only apply if contributions were payable in the first place. But such an argument could leave the Scheme in limbo in circumstances where there were no employees remaining.  By, at the latest, 26 January 2001 no company was continuing to contribute to the Scheme (regardless of whether contributions were payable or not). It was in my view open to the Trustees to reach a view that contributions had been suspended within the meaning of Rule 18.ii. 
101. That Rule requires the Trustees to decide whether the Company (or Associated Company) will continue to participate (in accordance with Rule 18.ii.a.) or whether the Company (or Associated Company) will cease to participate (as per Rule 18.ii.b in which case Rule 19 will apply).  

102. In this case the Trustees resolved to “wind up the Scheme in accordance with Rule 18(ii) of the Scheme with effect from 1 March 2002”.  That resolution was not strictly in accordance with Rule 18.ii.  That provision does not mention winding up the Scheme but is couched in terms of the Company (or any Associated Company) ceasing to participate in the Scheme.  
103. Rule 19, headed “Company Ceasing to Participate” follows suit.  The first part of that Rule deals with the Company or Associated Company, on notice to the Trustees or without notice in certain circumstances, terminating its participation in the Scheme.  The second part (Rule 18.ii) refers to the Company’s (or any Associated Company’s) participation in the Scheme being terminated on the occurrence of specified events, including the passing of a resolution winding up the Company or Associated Company.  In that case, the termination of participation takes effect at a date to be decided by the Company after consulting the Trustees, but not later than one year after the event giving rise to the termination (ie the passing of the winding up resolution).

104. Parts i. and ii. of Rule 19 do not apply in the circumstances being considered here as the Company’s (and Associated Companies’) participation in the Scheme was not terminated in any of the circumstances set out by Rule 19.i or ii. Rule 19 does not make express provision for what happens in the event of a decision of the Trustees pursuant to Rule 18.ii.  
105. Rule 19.iii. sets out, without preamble, what happens in the event that the participation of the Company or an Associated Company terminates, namely that each member in the employment of the Company (or Associated Company) shall cease to be in Pensionable Service. The Rule then goes on to provide how the Trustees will apply the assets of the Scheme.  

106. I see no reason why Rule 19.iii. should not apply where the Company’s and all Associated Companies’ participation in the Scheme had ceased by virtue of the suspension of payment of contributions to the Scheme and the Trustees’ decision pursuant to Rule 18.ii.b.

107. Against that background I conclude that power to wind up the Scheme had arisen and the winding up of the Scheme was properly triggered from 1 March 2002.

If not, was a winding up of the Scheme properly triggered at a later date and, if so, with effect from what date?
108. In the light of my finding that the winding up of the Scheme was properly triggered on 1 March 2002 I do not consider this issue further.
From what date did the Applicants’ Scheme benefits first become payable?
109. The Applicants claim to be entitled to the payment of immediate unreduced benefits when their employment was terminated on 24 October 2000.  Under Rule 4.i.b. a Member whose Pensionable Service ceases before his NRD but after his 50th birthday may request the Company’s consent to the early payment of his pension.  Sub paragraph iii.a. provides that unless the Company agrees otherwise, the pension will be reduced for early payment.  Thus the Company has to consent both to the early payment and to the pension not being reduced for early payment.  

110. The Applicants have both stated that following discussions in 1987 it was agreed that, in order to protect them in the event that they lost their jobs, they had the right to an early retirement pension from age 50 or, if later, on leaving the Company without such benefit being reduced for early payment.   

111. The only evidential documents are the minutes of the Trustees’ meeting on 7 May 1986, the undated memos (referred to in paragraph 29 above), the memo and announcement dated 19 April 1991 and the letters dated 10 October 1996.  None of those documents expressly states that the Applicants had the right to retire from age 50 on unreduced benefits.  The only documents which mention early retirement are the announcement dated 19 April 1991 and the letters dated 10 October 1996.  
112. I do not accept that the announcement dated 19 April 1991 did not apply to the Applicants.  The announcement was issued to Executive members of the Scheme which included the Applicants.

113. The letters dated 10 October 1996 evidence the Company’s consent, in the event of the pension being drawn early to the pension not being reduced for early payment.  The letters do confirm that in the event that the pension is drawn early the actuarial reduction (in Rule 4iii.a.) will not apply but this does not amount to confirmation that the pre-requisite consent in Rule 4i.b.will be forthcoming.  The earlier issued announcement confirms that consent to early retirement is required.  If it had earlier (in 1985/1987) been agreed that the Company would, in whatever circumstances, consent to the Applicants’ early retirement then I would have expected the letters dated 10 October 1996 to have confirmed that right.  
114. It is difficult to see why, if as the Applicants claim, more favourable terms were agreed, such terms were not recorded in the 10 October 1996 letters or subsequently.  Whilst I note what the Applicants say about being laymen and not appreciating that early retirement remained subject to consent, the Applicants were not merely Scheme members but Trustees too.  In any event, their entitlement does not rest on their own understanding of the position.   
115. Mr Sinclair’s letter’s is not of much assistance to the Applicants.  He confirms in very general terms that his understanding was that the Applicants had certain rights in relation to early retirement.  That is not the same as confirming a specific right claimed by the Applicants.  Although Mr Sinclair was the Company’s Financial Director he was apparently not privy to decisions take by the Applicants pertaining to their Scheme entitlement, nor does he refer to seeing or signing any relevant documentation.   

116. HRTL has challenged the Applicants’ assertions, saying that consent from the Company was not forthcoming.  The Applicants have been unable to put forward any further evidence in support of what they say.  In the absence of any written confirmation and faced with the two compiling assertions I cannot on the balance of probabilities uphold the Applicants claim that the Company consented, as required under Rule 4.i.b. to the immediate payment of the Applicants’ benefits from age 50 or on later cessation of their service, should the Applicants so request.  
117. I cannot see that an oral hearing would take matters any further forward, given my concern about the lack of contemporaneous or other documentary evidence to back up their assertions.  
118. In the absence of the Company’s consent to early payment, the Applicants’ benefits are payable from their respective NRDs, ie 2 March 2002 in Mr Talbot’s case and 19 September 2002 in Mr Hawker’s.  The winding up of the Scheme commenced before either Applicant had reached NRD.  
The extent of the Applicants’ Scheme entitlements
119. Essentially this boils down to whether the Applicants are entitled to the benefit of the augmentations apparently granted in 1986/1987.    

120. The undated memos sent to the Applicants indicate that the Company intended their benefits to be so augmented.  The subsequent letters dated 10 October 1986 appear to confirm the augmentations earlier granted as do the letters sent in 1996 following the execution of the 1997 Supplemental Deed.  The question is therefore whether the correct procedure for augmenting benefits under the Scheme Rules was followed or, if not, whether such an omission is fatal to the Applicants’ claim.  

121. The power to augment rests with the Company: under Rule 15.ii the Scheme Administrator is required, if so directed by the Company, to increase any benefit prospectively payable to a member.  No written direction (either in relation to the 1986 or the 1987 augmentations) has been produced but that does not mean that no direction (whether in writing or otherwise) was made.  In relation to the 1986 augmentations the minutes of the Trustees’ meeting held on 7 May 1986 show that the Trustees (who at the time were the Applicants and Mr Whitecross) were aware that the Company had decided to augment the Applicants’ benefits.  Against that factual background and taking into account the Applicants’ dual roles in the Company and as Trustees, I am inclined to accept, on the balance of probabilities, that the requisite direction was in fact made by the Company.  

122. Rule 15.iii. requires the Company to pay to the Trustees such additional contributions as the Actuary recommends are required to support any increases under Rule 15 and goes on to provide that additional contributions are not required if the increases can be financed from surplus assets disclosed by an actuarial investigation of the Fund.  Although I have not seen copies of the actuarial valuations at the time, it is not disputed that the Scheme was in surplus.  But funding from surplus is not entirely consistent with the minutes of the meeting on 7 May 1986 which record the Company’s agreement to meet the costs of the augmentations. 
123. I have not seen any evidence to show that the Trustees gave further consideration to the funding of the augmentations.  I suspect this was not an issue at the time as the Company was doing well and the Scheme’s funding was healthy (in 1988 the Scheme was in surplus and the Company was enjoying a contributions holiday). The grant of Inland Revenue maximum benefits for directors was not uncommon.   Although it is arguable that the Company accepted an obligation to meet the costs of the augmentations, which obligation survives giving rise to a claim against the Company which will not now be met, it would not be fair to approach the matter with that degree of hindsight.  The Applicants say, and HRTL has not disputed, that the Company paid contributions (if any) at the rate recommended by the Actuary and on the basis that the augmentations were valid.  On that basis I accept that the augmentations do not fail for lack of funding.  

124. The Applicants’ benefits are to be calculated on the basis that they are entitled to the benefit of the 1986/1987 augmentations.  I make a direction below.  The Applicants will not now benefit in full as the Scheme is winding up in deficit so that their benefits will be scaled down. 
125. To clear up one other point, the Applicants have mentioned Allied Dunbar policies, the reassignment of which to themselves they sought in the event that the augmentations were ineffective.  Given my finding that the Applicants are entitled to the benefit of the augmentations (but not in terms that they are entitled as of right to unreduced benefits before NRD) I make no direction regarding the Allied Dunbar policies.  I note in passing that Allied Dunbar policies are mentioned in the 19 April 1991 announcement which indicates that any entitlement to benefits under such policies ceased in consideration of the improved benefits announced.   
Should the Applicants recover their legal expenses out of the Scheme?
126. This case is complex and has involved detailed consideration of the provisions of the Scheme and the surrounding legislation.  Further, the case started life as an application made by HRTL, the costs of in connection with which would have been met out of the Scheme.  But costs incurred by the Applicants in defending such an application would have been borne by them and I bear in mind that, in the main, I have not upheld their application.  In the circumstances I make no order for the payment of the Applicants’ legal costs from the Scheme.  

DIRECTION

127. The Applicants are entitled to the benefit of the 1986/1987 augmentations and their (scaled down) Scheme entitlements are to be calculated accordingly.  

DAVID LAVERICK

Pensions Ombudsman

16 August 2007
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