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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr J Kilburn

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited (Prudential)

MATTERS FOR DETERMINATION

1. Mr Kilburn complains that Prudential’s sales representative improperly persuaded him to pay additional voluntary contributions (AVCs) to Prudential. Mr Kilburn states that the sales representative did not inform him that he could purchase past added years (PAY) in the Teachers’ Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both. I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them. This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme. Until 2000 Prudential offered an advice service through local sales representatives. Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mr Kilburn was born on 20 April 1951 and is a member of the Teachers’ Pension Scheme.

5. Both Mr Kilburn and his wife were aware that neither would complete the maximum pensionable service in the Teachers’ Pension Scheme by retirement.

6. On 11 January 1995, Mr Kilburn and his wife met with Prudential’s sales representative and agreed to pay AVCs to Prudential in order to top up their pensions. He has asserted that the representative did not mention PAY at the meeting.

7. Mr Kilburn and his wife commenced paying AVCs at the monthly rate of 6% and 9% of salary respectively. They signed application forms on 11 January 1995 which included the following paragraphs:

Under Section 2, “Pension Scheme Details”

“Please indicate any other contributions or benefits by ticking the appropriate box(es)

--------------------

Past Added Years? – [Not ticked]

Mr Kilburn and his wife, however, answered another question in this section about whether they had pensionable employment other than under the Teachers’ Pension Scheme. 

8. Section 5 of the Application form contained a declaration:

“Declaration”

“I also understand that any benefits which become payable will be paid in accordance with the Teachers’ Superannuation Scheme. I also accept the provisions in section 6.”

9. Section 6 of the form was under the heading, “Important Notice”, read: 

“In applying to join the facility, you should understand and accept that:

(b) because individual circumstances vary, you should, before starting to contribute to the Teachers’ AVC Facility, consider your position carefully about whether contributing to the Facility is in your best interests.” 

(c) because the Facility is a way of investing money in order to provide pension benefits, those benefits will depend on the contributions paid, the performance of the investments and on interest rates at retirement; and…….
 ……cannot guarantee that any particular level of benefit will be available at retirement. 

10. A “Personal Financial Review” (fact find) form was also completed as a record of their meeting.  The form recorded the financial and employment situation of Mr Kilburn and his wife and was countersigned by them. The “Reasons Why” section of the form completed by the representative during the meeting states that:

“……at present, they are only interested in maintaining standard of living at retirement.

Gilly: Max 9% of salary advised into  TAVC

Jeremy: Max also advised at 9% due to shortfall in pensionable career. However after discussion the max disposable income at present was 6% of salary. I have advised according to clients’ request.” 

11. Mr Kilburn has claimed that the literature which he received from Prudential did not mention PAY. He has not been able to provide copies of the AVC documentation on request. 

12. Mr Kilburn says that it has only recently come to his attention in an article published in the “The Guardian” that both he and his wife could have purchased PAY instead of paying AVCs.

13. Mr Kilburn has asked for any future contributions be used to purchase PAY.   

PRUDENTIAL’S POSITION

14. Prudential considers that there was no regulatory requirement for its sales representative to tell Mr Kilburn about PAY.  However, the company confirms that from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet.

15. They feel that it is inconceivable that a member could pass over the questions in Section 2 of the application form without a discussion of the alternative PAY option, a contention which Mr Kilburn rejects because he says that, in his case, there was no such discussion.

16. Prudential states that the way PAY was brought to notice has changed over time. Inclusion of the information about PAY in the Teachers’ Pension Scheme booklet and a declaration on the application form confirming that PAY had been brought to the applicant’s attention were introduced in January 1995 and January 1996 respectively.   

17. Prudential argues that cases arranged before the documentation changes should not be treated differently to those arranged afterwards because they feel that inclusion of the PAY references did not change their existing processes and procedures already in place to alert clients to the other options.   

18. Prudential have not been able to contact the representative for his recollections of the meeting.

CONCLUSIONS
19. The Prudential sales representative had to ensure Mr Kilburn was aware of the PAY option.  I do not regard an unanswered question on the AVC application form signed by Mr Kilburn itself as sufficient to have alerted him to the existence of PAY. 

20. Booklets mentioning PAY were, however, introduced from the beginning of 1995. While as Mr Kilburn says the salesman may not specifically have mentioned PAY the evidence suggests to me that Mr Kilburn will have been notified by way of that information in the booklet. 

21. Although Mr Kilburn says he was improperly persuaded by the representative to enter into the AVC arrangement I have seen no evidence of this. 

22. Thus it seems to me that a complaint that Mr Kilburn’s attention was not drawn to that possibility is unfounded. His complaint is not therefore upheld. 

DAVID LAVERICK

Pensions Ombudsman

01 August 2005
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