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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs M

Scheme
:
Co-operative Insurance Society Limited Employees' Pension Scheme

Respondent
:
Trustees of the CIS Limited Employees' Pension Scheme

MATTERS FOR DETERMINATION 

1. Mrs M says that she should have been awarded an ill health early retirement pension following the termination of her employment on grounds of capability in October 2003.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

PROVISIONS OF THE RULES

3. 5.3.1
An Active Member who makes a written application to the Trustees for an ill-health pension and who, in the opinion of the Trustees, has suffered a permanent breakdown in health shall receive a pension payable during his lifetime.

5.3.4
For the purpose of Rule 5.3.1, a permanent breakdown in health means 

physical or mental deterioration which, in the opinion of the Trustees, having regard to such medical or other evidence as they, in their absolute discretion, may deem appropriate:

5.3.4.1
is likely to be permanent and of such severity as to render the Member unable to follow his normal employment or any other employment with an Employer which is deemed by the Trustees, in their absolute discretion, to be suitable; and

5.3.4.2
has not resulted from what is determined by the Trustees, in their absolute discretion, to be the Member's own misconduct or from a medical condition known to exist by the Member at the time of becoming a Member and not disclosed in writing to either the Trustees or the Employer at that time.

5.3.6 For the purpose of Rule 5.3, before determining an ill-health retirement application the Trustees may require the Member to provide such information or evidence and to undergo such examination as they, in their absolute discretion, shall deem appropriate.

MATERIAL FACTS

4. Mrs M was born on 14 March 1960. She commenced employment with CIS on 13 September 1976 and went on sickness leave on 8th February 2002. Her employment was terminated on grounds of incapability on 31 October 2003.

5. A welfare visit was paid to Mrs M's home on 2 July 2003 in order that the Society could obtain an up-to-date appraisal of her health situation and also discuss the options available to her and what support or assistance would be required for her return to work.

6. Mrs M had been signed off with sciatica in February 2002 and explained that she was still suffering with her back. She said that her back, legs, arms and hands were constantly swollen and that she was in a great deal of pain. She found it difficult to concentrate, walking hurt her and she had to take tablets to alleviate the pain.

7. Mrs M was advised that because of the length of her absence and with no imminent likelihood of a return to work, the Society would have to consider her employment position. She was told that if her employment were to be terminated she would be given 13 weeks notice. It was suggested that she might apply for ill health retirement, although there was no guarantee that this would succeed.

8. Mrs M submitted her written application for ill health retirement on 14th August 2003. On the form she cited 'back pain and leg pains and walking difficulties' as the reasons for her application. Receipt of Mrs M's application was acknowledged by CIS on 18th August 2003. 

9. The Trustees had a number of medical reports to hand when considering Mrs M's application.
9.1. Report by Dr C S S MacKelvie (General Practitioner) - 17 July 2002

"She is currently suffering from sciatica which is a painful condition causing severe pain down her left leg. She has been investigated by an orthopaedic specialist and she has had x-rays and an MRI scan. 

To date there is no report from her MRI scan, x-rays at A&E having already shown "some minor osteophytes." She has a forward appointment for review at the Orthopaedic Clinic.

Her treatment at present comprises rest, analgesia and physiotherapy. It is anticipated that this will be ongoing for some time, the precise duration of treatment being unpredictable at this stage. Further, it is not possible to state the likely date for her return to work. She was last seen in surgery on 5th July 2002 when a Medical Certificate was issued for a further 6 weeks absence from work.

By its nature, sciatica can be recurrent. She will need to take great care in order to avoid future problems and this will also require attention to her posture at home and in her workplace. It is impossible to predict with any certainty whether she will be likely to render regular and efficient service in the future."

9.2. Report by Mr M Blyth (Consultant Orthopaedic Surgeon) to the Trustees - February 2003

"Mrs M is a 42 year old lady who underwent assessment and investigation in the Orthopaedic Department of the Glasgow Royal Infirmary between March and August 2002 with low back pain radiating down her left leg. A subsequent MRI suggested that there were signs of a degenerate LL5/S1 lumbar disc with no evidence of disc prolapse. She was referred for physiotherapy and discharged from the clinic at that time.

In answer to the specific points raised in your letter of 3rd February 2003.

1.
In your medical opinion how is Mrs M progressing?
I have not seen Mrs M since 21st August 2002 and I am therefore unable to give an accurate assessment of how she is progressing. Certainly when seen at the Clinic on 21st August 2002, her symptoms were improving but she did still suffer from symptoms, particularly down her left leg.

2.
Are there other additional medical problems which you feel we should be made aware of?
I am unaware of any medical problems about which you should be made aware. Mrs M does suffer from urinary incontinence and I understand has been investigated by Mr Patterson at the Glasgow Royal Infirmary. I have no specific records of these consultations.

3.
Is Mrs M continuing to receive medication? Has she been referred for any further treatment / counselling? And how is she responding?
She was referred for physiotherapy for back exercises but her response to this  is unknown. I am unaware of any medication or other counselling that she may be receiving.

4.
In your opinion, do you think that Mrs M will be able to render regular and efficient service in her role in the future?

Mrs M is suffering from mechanical low back pain. This is a common musculo-skeletal condition affecting a significant proportion of the population, particularly in their middle years. The vast majority of patients make a complete recovery within 6 weeks although a proportion will go on to experience recurrent episodes. Despite the prolonged recovery experienced by Mrs M, on the balance of probability it is likely that that she will be able to render a regular and efficient service in her role in the future. I am unable on the basis of the information available to me to indicate a possible date of return to this.

5.
Are there any specific recommendations you may wish to make to help facilitate Mrs M in her return to work?
In patients with mechanical low back pain, prolonged sitting often exacerbates symptoms. A graded return to work programme could be arranged for Mrs M which would see a graded increase in both the number of hours per day as well as the total number of days per week. This is likely to facilitate Mrs M's return to work.

6.
If you believe that Mrs M would be unable to return to her current role, do you think she would be able to consider the possibility of suitable alternative employment with the Society i.e. a clerical role with less responsibility?

I would anticipate that Mrs M's main problem with her current role would relate to her requirement to sit for a prolonged period. I am unclear as to how a clerical role with less responsibility would alter the physical demands placed on her."

9.3. Report by Dr A Pilkington - 21 October 2003

(Mrs M had been  referred to Dr Pilkington by the company's Occupational Health Advisers, Well Work Ltd.). Dr Pilkington reported:
"Mrs M had a gradual onset of lower back pain with pain radiating to her left leg and ankle. This pain has continued unabated despite medication and physiotherapy exercises. She finds that her walking is limited to 20-30 yards. She is only able to sit for 20 minutes before requiring to stand. She finds difficulty at home climbing stairs and cannot do basic housework tasks such as ironing or hoovering and has difficulty lifting any heavy weights such as a cooking pot. She finds that lying flat in bed eases the pain. Her role as a SDOC1 (Senior District Office Clerk) was predominantly sedentary with intermittent telephone and public contact but mostly PC based. She joined CIS on leaving school and was particularly upset at the prospect of having to terminate her employment, which she has been informed will be imminent.

An MRI Scan was performed in August 2002 which showed degenerative changes at L5/S1 but no evidence of disc prolapse and a diagnosis of mechanical back pain was made. She has also been referred to Professor Sturrock, Consultant Rheumatologist at the Glasgow Royal Infirmary due to problems with pain and swelling in her joints, particularly her left knee which also locks and she gives a history of joint crepitus. She has not had any formal investigations for her joint problems other than blood tests.

Mrs M had a sudden onset of lower back pain with sciatica in February 2001. She was unable to get out of bed and required analgesic and anti-spasmodic treatment. Again there was no specific precipitant. During this time Mrs M also had a recurrence of urinary incontinence. She had original problems in 1993 following the birth of her son by forceps delivery required due to a recurrence of pre-eclampsia. She had similar problems following the birth of her daughter some four years earlier. She required a colposuspension in 1993. Mrs M is currently on the waiting list for a urethrosuspension and is expecting admission soon. This condition causes significant social disruption. She has several periods of incontinence each day and it is aggravated by coughing or sneezing. Her symptoms have had a negative impact on her mental well-being. She has experienced low mood, loss of confidence and emotional lability. She feels she could not cope without the support of her family. Prior to this time she enjoyed good health…

At the present time I consider that Mrs M is unfit to return to her former employment as a Senior Clerkess due to the combination of her urinary incontinence and functional limitation arising from her lower back pain. I would anticipate that her urinary problems should resolve following planned treatment. I am concerned that at the present time she has little active treatment  for her lower back condition and has shown no improvement despite the physiotherapy exercises she has been given to do at home. She has never been advised to see either an Osteopath or Chiropractor and either of these Specialists may be able to provide significant symptomatic relief given the findings on her MRI Scan.

At present it appears there is no planned follow-up with either Mr Blyth or Professor Sturrock. I think it would be beneficial to also obtain a report from Mr Patterson, the Consultant Urologist at Glasgow Royal Infirmary as this is not evident in the case notes. I consider that Mrs M will not be fit to resume work of any nature for the foreseeable future but would anticipate that in the medium to long term that she should be able to return to a clerical role. Given the nature of her current condition and the lack of suitable alternative employment within CIS I would support her application for ill health retirement."

9.4. Report by Dr D A Scarisbrick (Consultant Occupational Physician) Business Healthcare - 11 November 2003

(The Trustees use the services of Business Healthcare, a service provider in relation to ill-health retirement applications to review the medical evidence provided in the light of the Scheme Rules.) In his report, Dr Scarisbrick said:

"Prognosis

… the prognosis for improvement or resolution of Mrs M's urinary problems by the imminent surgical treatment is good. The prognosis for improvement in her low back pain and left sciatica is less certain, no surgical intervention is planned, but … it is possible that further physical treatment from a physiotherapist, osteopath or chiropractor might lead to improvement in her symptoms. In addition it is noted that Mrs M's medical problems have had a negative impact on her mental wellbeing. She has experienced low mood, loss of confidence and emotional lability. It is possible that with the resolution of her urinary problems and hopefully some improvement in her low back pain she will experience an improvement in her overall wellbeing.

Implications for employment

It is apparent that currently due to a combination of her urinary incontinence and her musculoskeletal problems, Mrs M is unfit for work. However, it is possible that as a result of the measures indicated above sufficient recovery may take place to render Mrs M fit enough to undertake some form of sedentary clerical work.

Conclusion

On the basis of the medical information available it is my opinion that Mrs M is currently totally incapacitated. This incapacity is likely to last for the foreseeable future. However, for the reasons outlined above it is possible that in the medium to long term some improvement may occur which will render her fit enough to undertake sedentary clerical work. No time-scale can be put on this possible improvement and her recovery is not imminent."

10. Having considered the medical evidence presented and the advice of Dr Scarisbrick, the Scheme Secretary wrote to Mrs M on behalf of the Trustees on 17 December 2003 turning down her application for ill health retirement

"After careful consideration of the matter and taking into account all of the available medical evidence I am sorry to inform you that it has been decided your application to retire on the grounds of a permanent breakdown in health cannot be approved.

The rules relating to ill health are quite demanding since they imply that the member must be permanently incapable of following their employment or any other suitable employment with the Society at any time up to age 65 with no prospect of recovery over that period.

It may be helpful to indicate the main considerations of the Trustees in assessing your applications but this does not imply that any other information was not relevant or not taken into account by the Trustees.

1.
The Trustees noted from your medical history that you have attended examinations with Dr MacKelvie your General Practitioner, Consultant Orthopaedic Surgeon Mr Blyth in August 2002 and Professor R D Sturrock, Professor of Rheumatology Glasgow Royal Infirmary in July 2003. It is apparent from these investigations that at present you are unable to return to work, although Mr Blyth had commented that "despite the prolonged recovery experienced by Mrs M, on the balance of probability it is likely that she will be able to render a regular and efficient service in her role in the future. I am unable on the basis of the information available to me to indicate a possible date of return to this".

2.
An independent report obtained from a Consultant Occupational Physician, Dr Pilkington, stated that, although you were currently suffering from urinary incontinence and functional limitation arising from your lower back pain, the urinary incontinence should be resolved following planned treatment and that help from an osteopath or chiropractor might be able to provide significant symptomatic relief of the lower back pain. In conclusion, Dr Pilkington felt that at present you would not be fit to resume work for the foreseeable future but that, in the medium to long term, you should be able to return to a clerical role.

3.
Your GP reported that you are receiving the higher rate of Disability Living Allowance, although this will be subject to review in the future.

The Trustees must assess your application in accordance with the relevant rule of the Scheme and in this regard a copy of Rule 5.3 relating to ill health retirement is enclosed for your information. As such, while the Trustees acknowledge that you have some existing problems that currently prevent your returning to your own job, they are not satisfied that you are permanently incapacitated in the manner anticipated in the Scheme Rules for ill health retirement, and thus they cannot approve your application"

11. On 22 December 2003, Mrs M wrote to the Scheme Secretary complaining about the decision.

12. The Scheme Secretary responded on 30 December 2003 explaining how the decision had been reached:

"The information and details that you provide in your letter have already been made available to the Trustees when your application for ill health retirement was considered. In fact, they considered much more comprehensive reports and information relating to your problems than you cover in your letter and there is no new information in your letter that they should be made aware of. A report of your meeting with [Personnel] was made available, as was a report from Dr Pilkington.

You mention that no doctor has ever indicated that you would definitely be able to go back to work but I should explain that this is not the basis for declining an application. On the contrary, the Scheme Rule relating to ill health retirement (a copy of which was provided with our letter of 17 December 2003) specifies the requirements for an application to be approved - that the member should be permanently incapable of carrying out their normal employment or any other suitable employment with the Society. The Trustees must be satisfied that these requirements are met, i.e. that there is no prospect of return to work or to any other suitable employment at any time up to normal retirement date, before they will approve an application. If the Trustees are not satisfied that this is the case, then they will not approve an application which, by default, is then declined.

In this regard, it is more relevant to the result of the Trustees' assessment of your application to note that, in contrast to your statement that is referred to in the previous paragraph, it has been reported that the possibility of you being able to undertake some form of work in the future cannot be ruled out. This is not to ignore your problems as they exist at the moment and which, the Trustees noted, preclude you from returning to work at the present time. But it is important and significant in the overall assessment of your application, to appreciate the difference between the statements - in its simplest form, the Trustees are not looking for a doctor to state that you will definitely be able to go back to work so that they can decline an application, but they are looking for confirmation that there is no prospect over the period to normal retirement date of a return to any suitable work, so that they can approve an application."

13. Mrs M wrote again on 7 January 2004 again restating her case and saying that she wished to appeal against the decision, She  asked  for sight of the medical reports  upon which the Trustees had relied.

14. Mrs M invoked IDRP stage 1 on 16 January 2004. A formal decision was issued on 5 February 2004. This explained that:

"1)… the Trustees must consider not just the position that prevails at the current time but also the prospects for any treatments or actions that could possibly alleviate or improve the situation to allow you to return to work in future. 

In this regard the medical reports received by the Trustees confirm that there is a possibility you will be able to return to work in the medium to long term. Having received that information, it is not possible for the Trustees to approve your application to retire on ill health because it means that there is a possibility that your incapacity is not permanent.

Therefore, in all circumstances, I do not find in favour of your complaint…

Mrs M wrote to OPAS on 26 April 2004 saying that her GP was concerned that her application had been unsuccessful and wished to know what he could do to help. OPAS made contact with Mrs M's GP by a letter dated 29 April 2004 which read:

"I have been asked by Mrs M to write to you with regard to her unsuccessful application for ill health early retirement pension, following the termination of her employment with the Co-operative Insurance Society last year.

Mrs M advises us that you support her application and have kindly asked how you can assist further. The reason for the rejection of Mrs M's application is that the pension scheme rules require permanent incapacity before ill health benefits can be paid and the scheme trustees have concluded that the medical evidence provided indicates a possibility that Mrs M will be able to return to work in the medium to long term.

If you consider that Mrs M's incapacity is likely to be permanent it would be very helpful if you would inform the CIS of your view, but if this cannot be said then it is not likely that CIS's position can be successfully challenged…If it can be argued that Mrs M's incapacity is permanent then I would be grateful if you would contact [the] Scheme Secretary…"

15. Following this approach by OPAS, Mrs M's General Practitioner wrote to the Scheme Secretary on 14 June 2004:

"I understand that Mrs M's application for ill health, early retirement pension has failed and I feel this may be partly my fault.

In my medical report of  28th May last year I stated that I would be optimistic for her return to work. This, I fear, was overly hopeful and it is clear that her complaints and consequent debility must be considered permanent. Of specific concern is her lower back pain with MRI evidence of degenerative L5 / S1 changes and sciatic-distribution pain and also unfortunately her continuing urinary incontinence following an initial beneficial result from her stratatis procedure.

I must apologise for any inconvenience my optimism has caused, but I do believe now that Mrs M should be considered permanently unfit and offered a pension as appropriate.

16. On 28 June 2004, the Scheme Secretary wrote to Mrs M enclosing a copy of her doctor's letter. He explained that he had considered the report from her GP but that this represented only a part of the medical evidence taken into account. He said that medical opinions may not always support each other but the Trustees felt that the permanence of her condition was sufficiently in doubt to decline the application. It was noted that as recommended by Dr Pilkington, there were further avenues for consideration and that she should discuss them with her GP.

17. Still not satisfied, Mrs M instigated IDRP2 with her letter dated 12th July 2004.

18. The IDRP2 Notice of Decision was issued on 12 October 2004. This supported the IDRP1 decision in all respects. Those taking the decision had sight of the report from her GP as well as the previous documentation. 

19. Mrs M says that her illness is degenerative and that as it progresses there is an expectation that permanent incapacity will occur at some stage before reaching age 65.

20. Mrs M says that whilst the medical reports considered by the Trustees rely on an expectation that surgery would improve her condition sufficiently to allow her to return to work before reaching age 65, she has seen no evidence of this. Mrs M underwent an operation in November 2004 but says that tests carried out in April 2005 indicated that the procedure was not a success.

21. Mrs M feels that if CIS felt she would be well enough to return to work they should not have terminated her employment.

22. Mrs M asks why a pension cannot be given to her and then reviewed if her health does indeed improve.

CONCLUSIONS

23. Rule 5.3 defines a permanent breakdown in health as meaning physical or mental deterioration that is likely to be permanent and of such severity that the Member is unable to follow his normal employment or any other employment deemed by the Trustees to be suitable.  

24. The inclusion of the word ‘permanent’ is important and is the key difference between the decision facing the trustees and that facing the employer.  The employer will be entitled to terminate the contract of employment if at any time the employer is not fit enough to do the job.  But the entitlement to a pension only arises if the breakdown in health is likely to be permanent.

25. I appreciate that Mrs M does consider that her ill health is likely to be permanent and that the longer she remains unable to work the more surely she holds to that view.

26. To help their decision, the Trustees gathered medical evidence from a number of sources including Mrs M's GP, her Consultant Occupational Physician and an independent Occupational Health Physician. 

· Dr Pilkington although supporting ill health retirement on the grounds of a lack of suitable alternative employment within CIS, addressed the permanence issue by saying that Mrs M should be able to return to a clerical role in the medium to long term.

· Dr MacKelvie said on 28 May 2003 that he would be ‘optimistic for a return to her current role as per her job description although the time scale for this would be somewhat uncertain’.

· Dr Blyth wrote that 'on the balance of probability it is likely that she will be able to render a regular and efficient service in her role in the future' although he was unwilling to indicate a possible date of return.

27. Faced with the above opinions, Dr Scarisbrick, when writing his report for the Trustees, concluded that: 

"…Mrs M is currently totally incapacitated. This incapacity is likely to last for the foreseeable future. However…it is possible that in the medium to long term some improvement may occur which will render her fit enough to undertake sedentary clerical work. No time-scale can be put on this possible improvement and her recovery is not imminent."

That conclusion was it seems to me, rather more pessimistic than the views I have quoted in the previous paragraph.

28. There is no evidence to suggest that the Trustees took into account any irrelevant matters and I am satisfied that they have correctly interpreted the Rules. The medical evidence summarised in paragraph 26 was unanimous in its expectation that Mrs M, who was 43 at the time, would recover sufficiently to allow her to engage in some form of employment before she reached 65. In the light of that evidence the Trustees' decision cannot be seen as perverse.

29. Dr MacKelvie's opinion was just one of those previously considered, and his intervention of 14 June 2004 where he presented a less optimistic appraisal did not alter the Trustees view of the permanence of Mrs M's condition.

30. I do not uphold the complaint.

DAVID LAVERICK

Pensions Ombudsman

1 August 2005
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