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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr P Manton

Scheme
:
Teachers' Pension Scheme - Prudential AVC facility

Respondents
:
Prudential Assurance Company Limited (Prudential)

Cornwall County Council (the Council)

MATTERS FOR DETERMINATION

1. Mr Manton complains of maladministration by Prudential and the Council, in that his additional voluntary contributions (AVCs) were deducted from his salary at the incorrect rate.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential was appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.  Until 2000 Prudential provided an advice service through local sales representatives.

4. On 28 September 1991 Mr Manton met with a Prudential sales representative and agreed to pay AVCs to Prudential at the maximum rate of 9% of salary.  On 24 February 1995 Mr Manton met with another Prudential sales representative to review his investments.  During the course of that meeting it emerged that there was a danger of Mr Manton’s pension being in excess of Inland Revenue limits if he continued to pay AVCs at 9%.  The sales representative recommended to Mr Manton that he reduce his AVCs to 3.23% of salary to avoid his pension being overfunded.

5. The sales representative completed a “personal financial review” form.  He recorded his recommendation, so far as is relevant to Mr Manton’s application to me, as:

“TAVC 19 years £67 - 3.23% monthly”

Mr Manton countersigned the personal financial review.  He also signed an application form containing his confirmation that he wished to pay AVCs at the rate of 3.23% of salary.  Mr Manton’s annual salary was stated on the application form as £24,875.  The sales representative provided Mr Manton with a “personal quotation” showing the contribution rate as:

“3.23% each year of £24,875 gross earnings”

6. Prudential sent the Council (Mr Manton’s employer) a “monthly deduction listing” containing Mr Manton’s details and the new AVC rate of 3.23%.  The document contains a mixture of typing and handwriting.  The amount of 3.23% is in handwriting and Mr Manton considers that this cast doubts on the authenticity of the document.  The Council deducted £3.23 per month from Mr Manton’s salary. 

7. Mr Manton states that he assumed that £3.23 per month was the correct amount.  He did not query the difference between this figure and that quoted in Prudential’s documentation.

8. In 2000, Prudential provided Mr Manton with an annual statement which, for the first time, showed the AVC amount and projected AVC pension.  Mr Manton contacted Prudential and the Council and complained that AVCs were not being deducted at the rate of 3.23% of salary.  On 4 September 2000 Prudential wrote to Mr Manton, suggesting that he increase his AVCs and perhaps make a lump sum payment.  He did not do so and continued to pay AVCs at the rate of 3.23% of salary.

9. Prudential offered Mr Manton an ex gratia payment of £150.  The Council offered Mr Manton an ex gratia payment of £200.  Mr Manton rejected these offers.  He stated to my office that Prudential had offered him £4,000, which he would accept.  However, Prudential denies having made such an offer, which Mr Manton says was made in a telephone call to his independent financial adviser.  The independent financial adviser confirms that when he first contacted Prudential about Mr Manton’s complaint in May 2002, the company indicated that some compensation might be payable and a figure in the region of £4,000 was discussed in telephone conversations.  However, this was before the documentation, in particular the monthly deduction listing, had been traced by Prudential.  When this became available, Prudential considered its offer of an ex gratia payment of £150 to be appropriate.

PRUDENTIAL’S POSITION

10. Prudential states that it has an agreement with the Department for Education and Skills (DFES) which sets out what its responsibilities are in regard to administering the AVC section of the Teachers’ Pension Scheme.  So far as the collection of contributions is concerned, the agreement states that Prudential will:

· “Account for all AVCs received”

· “Monitor contributions submitted and report to employers and ultimately the Regulatory Authorities on all unexplained shortfalls.”

Prudential states that its monitoring is confined to notifying DFES if an employer makes no payment in a month, or makes a late payment.  Prudential states that it cannot monitor individual members’ AVC accounts, because it does not know their up to date salaries and also scheme members are free to change their rate of contribution or stop paying AVCs, without informing Prudential.

THE COUNCIL’S POSITION

11. The Council accepts that it made an error.  However, it considers that Prudential “must share the responsibility if not accept the greater part of any error such as this.”  The Council considers that Prudential should have a system in place to ensure that monthly deduction lists are received and actioned correctly by employers.

CONCLUSIONS

12. The Council deducted a lesser amount.  The Council’s action constitutes maladministration.  Mr Manton has concerns about the handwritten entries on the monthly deduction listing but the Council accepts that it was given the listing (produced by Prudential) showing the correct percentage of salary which they should have been deducting.

13. Prudential made no check to ensure that Mr Manton’s instructions had been correctly carried out by the Council.  It could have done so as it knew Mr Manton’s salary at the time.  Prudential’s agreement with DFES has been interpreted by the company and DFES as being limited in a manner that is inconsistent with the wording of the agreement.  Prudential’s failure to check at the outset that Mr Manton’s AVCs were being correctly deducted by the Council constitutes maladministration.  However, the primary cause of the incorrect deductions was the Council’s maladministration; better administration by Prudential would have corrected this, but the fact remains that the mistake was made by the Council.

14. Mr Manton signed two forms requesting a deduction from salary of 3.23% of salary, also shown as £67 per month.  He was given a quotation showing the amount to be deducted.  Mr Manton says that he accepted the deduction of £3.23 per month was correct, even though he had agreed to pay £67.  I have difficulty in accepting this assertion, especially bearing in mind that after five years had elapsed Mr Manton did query the discrepancy.  The position was explained to Mr Manton in September 2000 but he chose to continue payments at the same rate.  Mr Manton had the use of the money not paid to Prudential.  I am not persuaded that the Council’s maladministration resulted in injustice to Mr Manton and accordingly I do not uphold his complaint.

DAVID LAVERICK

Pensions Ombudsman

20 December 2005
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