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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr D Whyte

	Scheme
	:
	ScottishPower Pension Scheme

	Respondent
	:
	Scottish Power UK plc (“Scottish Power”)

	Remuneration Committee
	:
	Scottish Power’s Executive Remuneration Committee, chaired by a non-executive director of the company and comprising other independent non-executive directors


MATTERS FOR DETERMINATION 

1. Mr Whyte alleged maladministration by Scottish Power, in that it refused his request to pay his deferred pension from age 55 without actuarial reduction for early payment. He alleged that other senior executives and directors had been awarded unreduced pensions in similar situations to his own. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Whyte was a main board director of Scottish Power and a former Chairman of Trustees of the Scheme. He was offered the opportunity to become Chief Executive/President of a business which Scottish Power had just agreed to acquire, which Scottish Power later said would have been “one of the most important appointments in the Scottish Power Group at that time”. However he declined this offer and, at the age of 52, he tendered his resignation and left on 31 May 1999 to become Chief Executive of a leading private limited company.

4. Mr Whyte’s Scottish Power retirement benefits derived mainly from the Scheme, and additionally from a service-related Executive Top-Up Plan.  

5. Before leaving Scottish Power, Mr Whyte asked the company to pay him an unreduced pension from age 55. His request was considered by the Remuneration Committee in April 1999. According to the minutes of their meeting:

“It was noted that Mr Whyte, who had intimated his resignation from the Board with effect from 31 May 1999, had asked the Company to consider an augmentation of his pension entitlement … by way of an early retirement pension payable from age 55 without actuarial reduction. This was duly considered by the Committee and … it was agreed that, given the voluntary nature of Mr Whyte’s leaving the Company, it would not be appropriate to accede to his request and accordingly it was not granted.”   

6. Before the above meeting of the Remuneration Committee, Mr Whyte prepared two briefing notes for Scottish Power’s Chief Executive. As far as is relevant here, the notes advised that:

· Payment without actuarial reduction on early retirement was permitted by the Scheme rules, subject to employer consent.

· The Scheme had a large actuarial surplus, by comparison with which the cost of the augmentation would be small.

· Awarding the augmentation would result in Mr Whyte receiving approximately an additional £220,000 in pension payments by age 63. The Scheme actuary estimated the maximum cost of the augmentation as £600,000.

· However, if the funding surplus were to disappear, the company would be left with an ongoing liability for extra contributions which might continue for many years. 

The provisions of the Scheme rules

7. Rules 4B(1)(a) and 4B(3)(a) provide for a pension based on completed service, and for this pension to be paid without the application of an early retirement factor,

“to a Contributing Member who retires from the Service before attaining Normal Pension Age with the consent of the Participating Employer, on or after attainment of age fifty-five years and having completed at least ten years’ Pensionable Service …”

8. Rules 4B(1)(b) and 4B(3)(b) provide for an immediate pension to be payable to a Contributing Member who retires from Service 

“because of redundancy or reorganisation, or with the consent of the Participating Employer for any other reason, on or after attainment of age fifty years and having completed not less than five years’ Pensionable Service …”
In these circumstances, the pension may be  

“reduced, if the Committee [of Trustees] so decides, by a percentage calculated on a basis certified as reasonable by the Actuary having regard to the period between the date the first instalment of the pension falls due and Normal Pension Age …”

9. Rule 5A provides, as far as is relevant here, for a member who has left service to receive an immediate pension before Normal Pension Age 

“from such date [not earlier than the 50th birthday] as the Committee [of Trustees] with the agreement of the Member shall select.” 

and that the resulting benefits are

“to the reasonable satisfaction of the Committee [of Trustees], not less than the actuarial equivalent of the benefits which would have been payable to the Member at his Normal Pension Age …”

10. Rule 10B(1) provides

“Upon payment of such additional contributions (if any) as the Committee [of Trustees] may require … the Committee [of Trustees] shall grant under the Scheme such of the benefits set out in section (2) [Augmentations] … of this Sub-rule as the Participating Employer may request …”   

Subsequent developments 

11. Shortly before his 55th birthday in July 2001, Mr Whyte again requested an unreduced pension payable from age 55. He said, in a letter dated 24 May 2001 to Mr R, Scottish Power’s Chief Executive, that his personal circumstances had changed considerably since leaving Scottish Power and “to take a pension with an actuarial reduction would have a significant impact on any future widow’s pension should anything happen to me.”

12. In support of his above request, Mr Whyte said 

(a) “The scheme … in effect allowed retirement, without actuarial reduction and without company approval, to those having completed 10 years service and reaching 55 years of age.”

(b) “[Because of the actuarial assumptions] the pension scheme liabilities already build in a general cost of early retirement and although a cost for an individual retirement such as mine can be computed, part of this has already been funded.”

(c) “It was my previous understanding that the option of retiral at age 55 with no actuarial reduction was open to me but I have been advised that as I am no longer in service this does require consent of the company.”

(d) “Any cost … can be funded over a very extended number of years or out of the scheme surplus with no cash cost to the company.”

(e) “I believe that the company has in the past given non actuarially reduced pensions to senior management including at least one main board director although this was usually at the date of leaving the company rather than after the event.”

(f) “Had I continued with the company for two further years i.e. until July 2001 it is my understanding that if I left the company my pension would be paid without an actuarial reduction. I left in June 1999. For the reasons set out above including my changed circumstances and taking account of what I hope the Board would consider a very positive 11 years contribution to the development of Scottish Power I request that you and your colleagues see your way to granting payment of my pension without actuarial reduction from my 55th birthday.” 
13. Mr R replied on 3 July 2001. The main points of his letter were:

(i) In response to Mr Whyte’s submission (a) above, normal retirement age under the Scheme is (and was) 63, and earlier retirement with an immediate unreduced pension required company consent.  

(ii) Scheme rule 4B(1)(a) provides for an immediate early retirement pension to be paid, subject to company consent, to an active member aged 55 or over with at least 10 years’ service. The pension would then be paid without actuarial reduction. However, this did not apply to Mr Whyte, and could not have applied, because he was 52 when he left.

(iii) Scheme rule 4B(1)(b) provides for an early retirement pension to be paid to an active member aged 50 or over with at least 5 years’ service, although in these circumstances it could be reduced for early payment. This rule might have been applicable to Mr Whyte, but was not applied at the time of his leaving.

(iv) The above rules apply only to active members on leaving employment. In 2001 Mr Whyte was entitled to a deferred pension payable from his normal retirement age, and so rule 5 applied.

(v) Rule 5A(6) and (7) provides that deferred benefits paid early must be reduced on a basis determined by the Committee of Trustees acting on actuarial advice. In practice, an actuarial reduction is applied. 

(vi) “The circumstances of your leaving are a matter of historical record … it was the case … that your leaving should not have been on any basis other than your having a deferred benefit entitlement … Company consent would have been required for an immediate unreduced early retirement pension, but this had not been appropriate given the fact of your leaving of your own volition to take up a post with another employer.”

14. Mr Whyte acknowledged receipt of the above letter, stating that he would need to take advice. However, he did not write again until 29 June 2004, when he informed Mr R that he had also referred the matter to me, to ensure that it would fall within my three years’ time limit. Mr Whyte alleged:
· Bias against him because he left the company.
· In 1999 he was told by the Chief Executive that the Board would not approve a non-actuarially reduced pension because they were annoyed at his leaving.
· Another director with more than 10 years’ service left voluntarily before age 55 and was awarded an immediate unreduced pension.
· Another director with less than 10 years’ service left voluntarily over age 55 to take up directorships elsewhere, and was awarded an unreduced pension.

· He felt that his position at Scottish Power had become less secure and so he opted to leave when a suitable opportunity arose.
· “However the situation may be regarded today, the scheme was widely regarded by management and staff as well as the trustees as one which would automatically allow benefits to be paid at age 55. Certainly as Chairman of the scheme I and the other trustees believed this and we were not aware of any occasion that the company had not given permission for payment of non-actuarially reduced pension payment provided the 10 years of service was met by employees.” 

15. His enquiry was referred initially to OPAS, the Pensions Advisory Service (now known as TPAS). Mr Whyte told OPAS:

“I believe I was singled out for a unique and perverse approach treatment [sic] by the company by it not paying my pension as requested, as I cannot name or think of anyone, other than myself, over the age of 50 with ten years service who was not granted payment of a non actuarially reduced pension upon request by him or her.”
He went on to name a number of former Main Board members, or former members of Scottish Power’s senior management, whom he alleged were awarded pensions without actuarial reduction before age 63.   

16. Scottish Power stated in its reply to OPAS that there was no substance to the suggestion that the Scheme allowed benefits to be paid from age 55 in the circumstances pertaining to Mr Whyte. His entitlement was to a pension at age 63, although this could be paid early subject to Scheme rule 5 at the discretion of the Committee of Trustees. Such an early pension would normally be actuarially reduced, unless the Committee felt that special circumstances justified otherwise. However, “such a finding is not likely.” Scottish Power said that the other individual cases mentioned by Mr Whyte “are not at all comparative to his own.”

17. On 4 October 2004, Scottish Power completed its review of Mr Whyte’s letter of 29 June, and Mr R wrote informing him that his request for immediate payment of an unreduced pension had been declined. Background was given in an attached report which had been prepared by Scottish Power’s Group Legal Adviser Mr S, in consultation with other advisors, which is summarised as follows:
· Rule 4B(1)(a) did not apply to Mr Whyte in 1999 because he left at age 52, which is below the qualifying age limit.  

· Retirement on or after age 50 is permitted under rule 4B(1)(b), but he did not ask in 1999 for treatment under this rule. This lent weight to the belief that he was in fact aware (despite what he said now) that the company did not historically give consent to an unreduced pension in the circumstances in which he found himself. 
· If he had asked, it is difficult to see that the company would have agreed to fund an unreduced pension payable from age 52, as this would have cost more than an unreduced pension from 55, which was refused.

· Neither rule 4B(1)(a) nor rule 4B(1)(b) applied now because he was no longer an active contributing member. 

· His entitlement fell to be considered by the Trustees under rule 5A. There was no record of unreduced pensions being awarded under this rule. Such unreduced pensions as had been awarded had been in cases of early retirement or voluntary severance, subject to additional payments by the company. 
· Scottish Power could request the Trustees to augment his benefits in accordance with rule 10B, subject to payment of the additional cost. It was estimated that the cost of providing him with an unreduced pension would be £450,000. Given the state of the Scheme funding, this additional payment would be recommended and would have to be disclosed in the company accounts.

· The two individuals mentioned by Mr Whyte had received benefits “strictly in accordance with the Scheme rules” and their positions were not “remotely comparable” with his.

· He had belatedly raised employment issues, which were now time-barred. In any event his account of events was disputed. He left of his own accord to take up a position as Chief Executive of a leading plc. The accounts for that company showed that, during his 13 month tenure as Chief Executive, he had received payments in excess of £1M.

· The Scheme is not funded to provide retirement benefits automatically at 55. It is funded to provide retirement benefits at 63, with the proviso that it is assumed that a proportion of members will retire early in accordance with the rules.  
18. Mr Whyte responded as follows:
· His claim was that Scottish Power should agree to pay his pension on an unreduced basis, as it had agreed for others over 50 with ten years’ service. He had not made a claim under Scheme rule 4B.

· There were other individuals who had been awarded non-reduced pensions, as alleged in his letter to OPAS. He was treated “in a very different way from every other situation I know of”.

· He was not alleging constructive dismissal. It was also untrue that his new position had been better remunerated and it was arguable whether it was more senior than the position he had held with Scottish Power. 

· Retirement at 55 with 10 years’ service was regarded as “custom and practice”, to the extent that the Scheme was “in effect closed to new entrants except by invitation of the company”, so as to cap the liabilities.

Further submissions
19. Scottish Power denied maladministration, and said that it considered “such a suggestion to be quite inflammatory in the circumstances”. The following is a brief summary of a detailed submission in which many of the points made previously were repeated:
· There was an issue about whether Mr Whyte was making his claim under the Scheme. Scottish Power could not agree to effect pension payments outside the Scheme rules because these rules pre-determine what the trustees are permitted to do. The power to increase his pension was in the form of a discretion available under the rules, subject to company consent and to the company meeting the cost.

· It is right that discretion should be available, otherwise virtually the whole workforce could demand the right to leave the company at 55 and require the company to fund the cost of early retirement.
· The discretion he is requesting of the company is that it should incur a cost in excess of £400,000 without any prior obligation to do so, and arising from his decision to leave its employment against its wishes in order to take up another prestigious position elsewhere in the UK. The company had invited him “to take up one of the most important positions in the group i.e. heading up the acquisition of PacifiCorp in the United States”, but he had declined.    
· He had been inconsistent in his claims about what was company policy, saying at different times that members over 50 or 55 with ten years’ service had been allowed to receive unreduced pensions. In any event, there was no such custom and practice. The normal pension age is 63.  

· The only circumstances in which non-actuarially reduced pensions had been paid are when the rules “require or entitle” them to be paid. It was not the practice to approve such pensions for employees who resigned in order to take up alternative employment elsewhere. Mr Whyte had been treated in accordance with customary practice and in accordance with the Scheme rules.
· The other members listed by Mr Whyte had received pensions under rule 4B in circumstances which would not have been applicable to him. 

· It is simply not true to say that the company’s treatment of him was biased or unfair. His continued allegations about being treated less favourably than other named individuals had been further investigated and were still denied. These members had mostly left as a result of reorganisation and/or redundancy, or otherwise had specific individual contractual rights.
· The company, unlike Mr Whyte, had access to files and records relating to the individuals concerned and so, unlike Mr Whyte, its view of what had happened was definitive.
· The disputed early retirement rules effectively enabled “pre-privatisation” expectations to be protected in the event of employees losing their jobs as a result of subsequent reorganisations. It was therefore appropriate that the Scheme should be funded in a manner which recognised that a proportion of members would retire early. 

· The rules do not permit someone who is not yet 55 to seek payment of an unreduced pension on future achievement of that age. 

· The decision not to augment Mr Whyte’s pension was taken by the Remuneration Committee. It was incorrect to characterise this as a decision not to award a benefit. The company could have asked the Trustees to grant the augmentation, subject to meeting the additional cost, but declined.

· There was no relationship between the decision-takers and Mr Whyte which might be seen as giving rise to an allegation of bias or malice.    
· Between 1990-1999 approximately 110 members received unreduced pensions under Scheme rule 4B(1)(a). No record is kept of unsuccessful requests.

· In the same period, 3096 members retired on unreduced pensions under rule 4B(1)(b) through redundancy or reorganisation. This would be the automatic consequence of severance by the company, so the question of members requesting unreduced pensions would not arise. The company could not recall anyone else, apart from Mr Whyte, requesting an unreduced pension on leaving of their own free will to take up alternative employment.    

20. A period followed when the parties essentially restated their positions. During the course of this correspondence Mr Whyte repeated his claims about annoyance at his refusal of Scottish Power’s offer of the new job, and added that the Chairman and non-executives were “apoplectic” on learning of his appointment as Chief Executive of his new company. He said that this indicated to him that the decision about his benefits in 1999 was taken in a “poisoned atmosphere”.

21. Mr Whyte then said that a Board paper, dating from 1997, confirmed that the normal retirement age was 55 for members “having the requisite service of 10 years and requesting retirement on grounds other than ill health and severance” and that, in practice, “unreduced pensions for those over age 50 had always been granted.” He said additionally that one of the individuals whose details he had cited in his allegations of bias – “one of the main Managing Directors of Scottish Power” - would support his account of events. In particular, he would confirm that Mr Whyte was the only person to be refused a non-actuarially reduced pension, and he had told Mr Whyte that the Chairman and other key Board Executive management had become ill-disposed towards him once he had indicated his reluctance to accept the new position which had been offered to him by Scottish Power.
22. My staff obtained a copy of the Board paper. The document recorded that, as far as is relevant to Mr Whyte, normal retirement age is 63, and that there was provision, subject to company consent, for members over age 55 and with ten years’ service to retire early with an unreduced pension, which meant that “effectively this provision allows, subject to company consent, a ‘normal’ retirement age of 55 rather than 63.” 
23. Mr Whyte again provided a list of individuals whom he said would verify various aspects of his account of events, and invited me to contact them. He suggested that an oral hearing might help to verify the facts. He said also that the decisions reached in 1999, 2001 and 2004 were linked, in that the facts of what happened in 1999 were pertinent to the later decisions.   
24. Mr Whyte referred me also to a note he had made of a recent telephone conversation between him and Mr S, a former Chairman of Scottish Power. 
25. Mr Whyte alleged that Mr S told him that he had been “absolutely livid” on learning of Mr Whyte’s decision to leave Scottish Power to take up his new post, and that Mr S had wanted to “fire” him immediately. According to Mr Whyte, Mr S considered that there had been a “conspiracy” between Mr Whyte and another director and, because of this, “there was no way that any discretion of any kind was to be afforded” to him. 
26. Mr Whyte also alleged that Mr S told him that Mr R (who was Deputy Chief Executive at the time) had “made the statement directly to him to the effect that it was Mr R’s intention as one of his first actions as Chief Executive” to move Mr Whyte and another director out of Scottish Power. 

27. The remainder of Mr Whyte’s note of this conversation indicates that Mr S’s recollection of the precise sequence of events in 1998/9 was unclear now. 

CONCLUSIONS 
28. Mr Whyte was aware, in April 1999, that his request for payment of an unreduced pension from age 55 had been declined. He did not refer this decision to the Pensions Ombudsman until June 2004, which was well outside the normal three year time limit set out in The Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996. 
29. The above Regulations permit me to exercise discretion to investigate if “it was reasonable for a complaint not to be made [within three years of his first becoming aware of the matter in question]”. This discretion exists principally to enable me to consider investigating a complaint or a dispute in situations where the applicant has been prevented for some reason (such as illness) from bringing it earlier, or where the matter has been under lengthy consideration for example by the pension scheme administrators or TPAS. I am satisfied that no such situation applies here, and so I shall not comment on the decision reached and notified to Mr Whyte in 1999.

30. Much of what Mr Whyte now disputes in fact relates to events preceding the 1999 decision. In particular, this seems to apply substantially if not wholly to the evidence he says various other named individuals would provide in support of his case. As I am not commenting on the 1999 decision I have not approached these individuals, nor shall I call an oral hearing to verify the facts underlying that decision.    

31. I shall now consider the decisions given to him in 2001 and 2004. Mr Whyte submits that “the facts of what happened in 1999 are pertinent to the 2001 and 2004 decisions”. This may be so, but Mr Whyte had the opportunity to refer the 1999 decision to the Pensions Ombudsman within three years but did not do so. In my opinion therefore Scottish Power may now regard that decision as final and settled. I shall consider the 2001 and 2004 decisions on their own merits.   
32. It seems reasonable to suppose that Mr Whyte’s expectations of the job he secured on leaving Scottish Power did not materialise as he left the new company after little more than a year. He then approached Scottish Power again in the hope of having them alter their decision to refuse him an unreduced pension from age 55.

33. At this point, his entitlement fell to be determined in accordance with Scheme rule 5A. This rule provides that early payment of deferred retirement benefits shall be such that their value is “not less than the actuarial equivalent of the benefits which would have been payable to the Member at his Normal Pension Age” – in other words, that an actuarial reduction factor may be applied.

34. Mr Whyte’s complaint therefore resolves into an allegation that Scottish Power acted with maladministration when it declined to augment his deferred pension to the amount which would apply if there were to be no reduction factor, and ask the Trustees to pay it from age 55. No such augmentation is available under the Scheme rules as of right, but may be granted only as a discretionary benefit following a request by Scottish Power under rule 10B, which involves agreement to pay such additional contributions as the Trustees may require.
35. Mr Whyte submits that it was customary for such discretionary benefits to be granted. Scottish Power denies this, submitting that non-reduced pensions were awarded only in accordance with the Scheme rules or as a consequence of individual contractual rights. I note however that, in his first letter to Mr R, dated 24 May 2001, Mr Whyte said that he believed that such alleged awards were made “usually at the date of leaving the company rather than after the event.” To this extent, at least, the parties seem therefore broadly to agree.
36. It has not been submitted that Mr Whyte enjoyed any such contractual rights.

37. It has also not been submitted that there was unlawful discrimination against him.

38. Mr Whyte made a straightforward request to Scottish Power to augment his pension. When that request was declined, he complained of bias, perversity, unfairness, and personal animosity towards him. He also sought to show that, despite what the Scheme rules say, the Scheme has in practice been operated as if the normal retirement age is 55 for members with more than 10 years’ service.    
39. I do not agree that the Board paper on which Mr Whyte wishes to rely assists him. In my opinion it amounts to little more than a working summary of the rules’ provisions. It makes clear, correctly, that any “effective” normal retirement age of 55 as might apply is subject to company consent. The reference to payment of unreduced benefits from age 55 for members with 10 years’ service applies to benefits payable on early retirement, and makes no mention of members who have already left service and who ask for their deferred pension to be paid early.   

40. Setting aside questions of possible loss of members’ reasonable expectations, a practice of awarding discretionary benefits should not be regarded as “set in stone” for all time, irrespective of changing circumstances. To find otherwise would be to find effectively that these are not discretionary benefits, but are available as of right. The Scheme rules make clear that unreduced pensions are not available as of right. 
41. Provided that the request to exercise discretion has been properly considered in each case, and that the decision takers considered only relevant matters and disregarded irrelevant ones, I would not normally intervene and require the matter to be considered afresh.

42. The principal factors taken into account by Scottish Power in 2001 and 2004 when considering Mr Whyte’s request were:   

· At the time he left its employment in 1999 it had declined to grant him the right to receive an unreduced pension at age 55. 
· It was normal practice to apply an actuarial reduction factor when deferred pensions were paid early. 

· The additional cost involved now in awarding him the benefits he sought would be in excess of £400,000. 
· Only if it were to pay this sum into the Scheme could it request that the augmentation be awarded. 
· He had chosen of his own free will to resign his employment, and there was no suggestion that he had been invited to leave by the company, nor reason to think that his medium-term employment with the company had been under threat (at least, no more so than any very senior executive in a similar position would expect to be the case).    

43. For his part, Mr Whyte claims no rights under the Scheme rules. He seems willing to accept that such unreduced pensions as have been awarded in the past have usually been awarded on leaving employment rather than to members who had already left. He alleges that the 1999 decision was taken in a “poisoned atmosphere”, but he offers no reasons for believing that personal animosity towards him had any material bearing on the decisions taken in 2001 and 2004 not to depart from the normal practice for dealing with requests for augmentation of deferred pensions.   
44. This is not to deny that there might be some truth in what Mr Whyte says. Scottish Power says that he was offered what was expected to become a very important new post in the company, but he declined and tendered his resignation in order to accept a position elsewhere. It would not be too surprising in my view if some of his colleagues had been unhappy - at the very least - about his decision. 
45. I am satisfied however that Scottish Power’s principal reasons in 2001 and 2004 for declining his application were the reasons it has submitted; in particular, that it is normal practice to apply an early retirement factor when deferred pensions are paid early, and the additional cost which would have been incurred if this practice were not to be followed in Mr Whyte’s case.   
46. I find that the decisions in 2001 and 2004 not to award Mr Whyte an unreduced pension were reached after consideration of relevant factors and without maladministration, and it follows that I do not uphold his complaint. 
CHARLIE GORDON

Deputy Pensions Ombudsman

15 May 2007
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