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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr B J Robbins

	Scheme
	:
	Bradstock Group Pension Scheme (the Scheme)

	Administrator
	:
	Jardine Lloyd Thompson Benefit Solutions (JLT)


MATTERS FOR DETERMINATION (dated 18 October 2004)

1. Mr Robbins complains that, in February 2002, JLT advised him to defer taking a transfer value from the Scheme until a later date.  However, the Scheme then went into wind-up on 13 May 2002 and, as a result, his pension is significantly less than the pension he would have been able to obtain if he had transferred his benefits.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS
3. The Trustee of the Scheme was the Bradstock Group Pension Scheme Trustees Limited.  JLT provided administrative and consultancy services to the Trustee.

4. Mr Robbins was employed by Bradstock Group plc (Bradstock) until July 1994, during which he contributed to the Scheme.  When he left Bradstock’s employment, he received details of his preserved benefits, which included a pension of £17,137.53 p.a. at his normal retirement age of 60, which he would reach on 25 May 2003.

5. The Trustee issued announcements in February and December 2001.  Among other things, the announcements referred to the actuarial valuations carried out of the Scheme, the fact that the Scheme was underfunded, and details about how Bradstock and the Trustee intended to remedy this.  In particular:

5.1. In the February 2001 announcement, the Trustee said:

“The Schedule of Contributions, which sets out the rate of contributions that must be paid by the Company, is currently being revised to set a rate of contributions to bring the Scheme’s funding level up to 90% on an [Minimum Funding Requirement (MFR)] basis by 2003 and 100% by 2007, as required by law.  The Trustee will continue to monitor the employer’s payment of contributions to the Scheme to ensure that they are paid as required by the Scheme Rules and by law.

The Actuary has recommended that Transfer Values should continue to be paid at a reduced level for the time being and Members will be notified of any change in this policy.”

5.2. In the December 2001 announcement, the Trustee said:

“We have now received the results of the full actuarial valuation as at 1 October 2000.  This valuation shows a deficit in the Scheme as at that date on an ongoing basis of approximately £26.5m, which is greater than the deficit in the last full actuarial valuation of the Scheme, produced as at 1 July 1998. 

…

Following actuarial advice that the funding position may have changed since the last MFR valuation, we decided to commission another MFR valuation as at 1 April 2001.  The results of the 1 April 2001 MFR valuation show a deficit of £14,505,000. This new MFR valuation will trigger the need for a new Schedule of Contributions, which we will be setting with the Company in order to ensure that the Company’s contributions are sufficient to satisfy the MFR.  Because of the worsened position on an MFR basis, it is likely that the Company will have to meet a higher contributions rate than under the previous Schedule. …

In the light of the MFR valuation results, the Scheme actuary has advised that a new basis for reducing transfer values should apply.  This splits the transfer into two elements.  Broadly, these represent the member’s basic pension entitlement earned for service to date, and the entitlement to pension increases attaching to that basic entitlement once it comes into payment.  On the current MFR level, the basic entitlement can be secured in full, without reduction, but the increase element must be reduced to 24% of the full amount.  The Trustee has decided to accept the actuary’s advice and apply this reduction basis for future transfer value quotations.”

6. On 2 January 2002, Mr Robbins wrote to JLT asking for:

“… an estimate of the pension I can expect to receive from 25 February 2003, and how it will increase thereafter.  I should also appreciate receiving a note of any tax free lump sum that I may be able to take at that time and how it will affect the pension I receive.”  

7. On 26 February 2002, Mr Robbins was provided with a transfer value for his accrued benefits in the Scheme.  In the covering letter, JLT explained that the transfer value had been reduced.  This was in accordance with the Occupational Pension Schemes (Transfer Values) Regulations 1996, which allowed for transfer values to be reduced in accordance with the results of an actuarial valuation.  JLT then said:

“In light of these facts your interests may be better served by taking a transfer value at a later date when a future actuarial valuation may show a more favourable funding position.

If however, you still wish to proceed with the transfer, can you please let me know and I will issue the relevant Forms of Discharge.  Please note that the transfer value shown on the statement is guaranteed for three months and, if accepted will be paid within six months of the guarantee date.  …”

8. The transfer value statement showed that, as at 22 February 2002, his reduced transfer value was £203,037.  

9. On 6 March 2002, the Trustee issued an announcement, received by Mr Robbins towards the end of the month, which stated:
“As many of you will be aware, the Company has recently issued its annual report for 2001 in which the directors stated that there was no reasonable prospect of the deficit in the Scheme being met from trading profits in the foreseeable future.

Members will also be aware from the annual report that Bradstock Group plc put a proposal to the Trustee regarding the deficit in the Scheme. … The settlement is still subject to contract and to the approval of the High Court.  You will appreciate that for reasons of confidentiality, we are not able to give any further details at the present time. …”

10. Attached to the announcement were eight pages containing questions and answers prepared by the Trustee, covering amongst other things, the funding of the Scheme, the actuarial valuation and the Scheme deficit. The questions and answers also included the following:

“14.
What will happen if the Scheme goes into winding-up?
…

14.3 On a winding-up it is the Trustee’s duty to collect all the Scheme assets and distribute them according to the statutory priority order which is set out in the Pensions Act 1995. … The proportion of members’ benefits that can be secured (and the level of transfer values allowed) will reflect the funding position of the Scheme at the time, and is very likely to be subject to significant reduction because of the deficit.

14.4 The reduction in benefits will affect separate classes of members differently (for example, pensioners will be in a different position from deferred members).  In very basic terms, after the expenses of winding up the Scheme and paying any benefits in respect of members’ Additional Voluntary Contributions, pensioners usually take first priority in law, with any remaining assets available then being applied for deferred pensions (i.e. for those members who have not yet retired).

14.5 …

15. Transfer values
15.1
Whilst the Scheme is still ongoing, transfer values are at present being reduced as explained in the December announcement.  …”  

11. On 30 April 2002, JLT sent a further letter, addressed to him by name, saying:

“As the administrators of the Scheme, we are not able to give advice on whether or not you should transfer out of the Scheme.

…

In view of our position plus the fact that we are not able to determine whether the funding position of the Scheme will be better or worse in the future, the original statement may have caused some confusion for which we must apologise.

The more recent announcement you received should have provided you with further information about the status of the Scheme.  However, we suggest that you take independent financial advice regarding your decision as to whether or not to transfer out of the Scheme.”

12. Mr Robbins says he received this letter on 2 May 2002 – the same day on which the employer was going to the High Court to have the Scheme wound up.  He says independent financial advice would, at that stage, have been of no help and he felt he could only wait until the effects of the Scheme being wound up were known before deciding if any further action was open to him. 
13. The High Court hearing regarding the settlement was scheduled for 2 or 3 May 2002, but was held on 10 May 2002.  On 14 May 2002, the Trustee issued a brief announcement advising that, as part of the settlement, the Scheme had entered into winding up.

14. On 31 May 2002, the Trustee issued another announcement to members providing details about the settlement entered into by Bradstock and the Trustee.  The announcement included the following:

“As you will be aware from previous announcements, because of the funding position of the Scheme, some members’ benefits are very likely to be reduced.  More details are provided in Appendix 2 and as soon as the position is clearer we will send out a further announcement.”

15. Appendix 2 to the announcement included the following information:

“Will I still be able to transfer out of the Scheme?

If Members wish, Members can still make requests for transfers out of the Scheme in the normal way, but transfer values will be substantially reduced as set out in the main part of the announcement.  All transfers paid after 13 May 2002 will be reduced in this way, even if you made the request for your transfer value, or received or accepted the quotation, before that date.  …

Can my transfer value be reduced even if I have already accepted it?

Some members made requests for transfer value quotations before the winding-up of the Scheme commenced.  The new level of reduction will apply to you even if you have already accepted a transfer value quotation.  The Trustee has a statutory right to reduce transfer payments in this way.  You will be contacted individually to explain the new reduction and you will be given a certain time in which to decide whether or not to go ahead with and take the transfer value as reduced.”

16. On 21 October 2002, JLT wrote to Mr Robbins with basic details of his retirement options following the commencement of the Scheme’s wind-up.  JLT advised Mr Robbins that his pension would be £1,310 p.a., which would increase to £2,682.68 p.a. at age 65.

17. In correspondence with The Pensions Advisory Service in January 2003, Mr Robbins suggests that a different response from JLT would have prompted him to consult an independent financial adviser (IFA). 

18. As to why he relied on JLT’s letter, Mr Robbins has said:

“Whilst employed by Bradstock Group I was a director of the Group’s Reinsurance arm Bradstock, Blunt and Crawley.  Jardine Lloyd Thompson was a major player in this field, and indeed one [of] the success stories of the 1980’s and 90’s.  At one time there were even rumours that JLT might be looking to buy Bradstock which would have been hugely welcomed by myself and many of my fellow directors.

Bradstock’s direct insurance broking arm, Bradstock, Blunt and Thompson, had some well respected pensions experts and the knowledge that they had chosen JLT to administer the Group Pension Fund only increased my belief that these were people I could rely on.”

19. In October 2003, the new administrators for the Scheme wrote to Mr Robbins explaining that there were insufficient funds to meet his guaranteed minimum pension at age 65 and so an interim pension of £927 p.a. would be payable from 26 November 2003.

SUBMISSIONS

20. On behalf of JLT

20.1. In its response to Mr Robbins’ complaint, JLT submits that no action or steps it has taken can be classified as maladministration, nor can it see that any injustice has been caused to Mr Robbins by JLT

20.2. It owed a duty to the Trustees of the Scheme as administrators and consultants.  It did not owe any duties or responsibilities to any other person or party, including, but not limited to, the employer or any member
.

20.3. Its letter of 26 February 2002 is simply a response to a request for benefit information.  It does not give advice.  It used the word “may” in two places – it did not say “would” or “will”.  It was plainly obvious that it is possible that the forthcoming actuarial valuation may show a better funding position: on the other hand it may not.  This was an unambiguous statement of obvious possibilities and was (and is) not incorrect.
20.4. The explanation of the fact that the transfer values had been reduced in accordance with the results of the Scheme’s valuation, emphasises that the value of the Scheme and members’ benefits can decrease.

20.5. Mr Robbins’ request (paragraph 6) shows no intention to transfer out of the Scheme.  Rather, he was simply looking for details of his accrued pension rights.

20.6. It does not see what it could have put in, or left out, of its letter that would have motivated Mr Robbins to consult an IFA if the contents of the Trustees’ March 2002 announcement failed to do so.

20.7. The Trustees have six months to pay a cash equivalent transfer value following a member’s transfer request (section 99(2) of the Pension Schemes Act 1993).  Therefore, even if Mr Robbins had accepted the transfer value quote in April 2002, given what was occurring with Bradstock, JLT seriously doubted that the transfer would have been effected before 13 May 2002, which it would need to have been in order for it to be paid without further reduction.  The Trustees owe an obligation to all Scheme members and would (legitimately) not have processed the transfer value quote between receipt and 13 May 2002.  Consequently, Mr Robbins has suffered no loss because of any actions of JLT.

21. On behalf of Mr Robbins:
21.1. Mr Robbins says that the JLT letter dated 30 April 2002 was issued without prompting from himself. He believes that this indicates that JLT had realised that they had made a mistake with their letter of 26 February 2002, and that they were belatedly trying to cover themselves. He questions why, if the letter of 26  February was ‘unambiguous, JLT felt it necessary to apologise on 30 April because it ‘may have caused some confusion’.
21.2. He believes that, although JLT say that they have no duty or responsibility to any other person or party than the Trustees, they do have a duty to ensure that they do not give misleading information, regardless of the legal position.

21.3. He questions whether it is reasonable to suggest that, had he requested a transfer value in February 2002, the process would not have been completed by 13 May 2002. 

21.4. It remains clear that he received, unprompted, an apology for the statement contained in the letter of 26 February 2002 and JLT had acknowledged they had made an error; while no one could be certain that any transfer from the Scheme would have taken place before the winding up, what he could be certain of is that, if JLT had worded their first letter more carefully, there was at least the possibility of that happening.  
CONCLUSIONS
22. For me to uphold this complaint and direct that JLT takes steps to remedy any loss caused to Mr Robbins, I must be convinced of two things – that JLT acted with maladministration in terms of the letter it sent to Mr Robbins and that, because of that letter, Mr Robbins suffered injustice to the extent that he is now receiving a lower pension than he would otherwise have received.

23. It would be stretching the language of JLT’s letter to say that it “advised” Mr Robbins to defer transferring his benefits.  The statement made by JLT was and is, as JLT submits, accurate.  Had the next actuarial valuation shown that the funding situation had improved, transfer values may have not needed to be reduced, which would have been beneficial for Mr Robbins.  

24. At the time Mr Robbins received this letter, the Trustee had issued at least two announcements about the funding position of the Scheme.  Shortly after receiving this letter, the announcement made in March 2002 clearly indicated the Scheme was in a vulnerable funding position and provided information to members including about what might happen should the Scheme commence winding up.  Reference was made to the effect not only on transfer values, but on pensions yet to be paid.

25. JLT’s letter must be read in the light of all the other information that was available to Mr Robbins.  Whilst subsequent events have cast an unfortunate light on the statement, I find it difficult (if not impossible) to accept that Mr Robbins took this as a piece of noteworthy advice upon which he then based his decision to defer making a decision to transfer.

26. Mr Robbins has said that, but for the letter from JLT, he would now be in a better position.  I have seen no evidence to support this proposition.  Mr Robbins’ request to JLT was not for a transfer value, but for an estimate of his pension, and I have seen nothing to suggest that Mr Robbins was considering the possibility of transferring his benefits at the time.  Mr Robbins himself has acknowledged that it cannot be said with certainty that he would have transferred his benefits from the Scheme had it not been for the letter of February 2002, only that if the letter had been worded more carefully there was at least a possibility of that happening.  But for me to find that an injustice has been caused to Mr Robbins, he has to persuade me that there was more than just a possibility.  He himself has not put it any higher than that – and I have seen nothing, as I have said, to suggest that Mr Robbins was even considering a transfer.  
27. In any event, given the events unfolding at the time, should Mr Robbins have decided to transfer and applied to the Trustee accordingly, there is no basis on which I can conclude that Mr Robbins would have received a transfer value that was not further reduced.  Although the transfer value provided to him in late February was stated as being guaranteed for three months, the Trustee had six months within which to act on an election to transfer.  Once the Scheme began winding up on 13 May 2002, the Trustee was then able to reduce the guaranteed transfer value in accordance with regulation 9(3) of the Occupational Pension Schemes (Transfer Values) Regulations 1996.  I also see force in JLT’s submission that, because the Trustee has to consider the interests of all Scheme members, it is unlikely to have processed a transfer request at that time. 

28. I am satisfied that Mr Robbins had sufficient information from alternative sources as to the vulnerable funding position of the Scheme.  I do not find that the wording of JLT’s letter of 26 February 2002 amounts to maladministration on its part.  Whilst I have sympathy for the situation in which Mr Robbins now finds himself, I do not find that it is, in any part, due to any action of JLT.

CHARLIE GORDON

Deputy Pensions Ombudsman

29 November 2007

� JLT cites the case of Secretary of State for Education and Skills and East Sussex County Council v SE Harley and CI Higgs [ChD 2002] as support for this principle.
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