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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs J Foster

Scheme
:
Norwich Union Personal Pension Policy No.PP44574818

Administrator
:
Norwich Union Life & Pensions Limited (Norwich Union)

MATTERS FOR DETERMINATION

1. Mrs Foster has complained that the charges levied by Norwich Union are not in accordance with the terms of her policy. She also considers that the information provided by Norwich Union is misleading, in particular,

· That a statement concerning the reduction in yield attributable to charges being 2.9% is grossly misleading. The statement only holds true if it is expressed as ‘6.5 minus (about) 2.9’, which was not her understanding. Norwich Union has made misleading use of percentages,

· References to a minimum guaranteed bonus rate of 4% p.a. for the with profits fund in the ‘Plan Features’ document should have resulted in a minimum growth rate of 4% over the policy’s life,

· Use of the term ‘high return’ was misleading because Norwich Union has not achieved the equivalent return to a building society,

· Norwich Union actively deterred use of a building society account by stating that such an account was not suitable for long term investment,

· That Norwich Union had a duty to inform her that their returns were lower than a building society,

· That claims that she would benefit from a 1% ceiling on charges were misleading,

· The scheme documentation explicitly stated that there was no management charge applicable to the with profit fund so any management charge applied to this fund was therefore ‘hidden’,

· That Norwich Union should not apply the 5% bid/offer spread in order to comply with the stated ceiling on charges of 1%,

· The pension contract contains ‘unfair terms’ by reference to The Unfair Terms in Consumer Contracts Regulations 1999 (SI2083),

· That Norwich Union has used misleading language to describe its with profits fund,

· Her complaint was dealt with by very many different people at Norwich Union and that the approach taken by Norwich Union was unprofessional.

2. Mrs Foster has referred to an illustration provided in March 1993, which quoted on the Lautro (Life Assurance and Unit Trust Regulatory Organisation) 8.5% and 13% assumed growth bases. She says that, had she been aware that the effect of the 2.9% reduction was to reduce these growth rates to 5.6% and 10.1%, she would queried or challenged Norwich Union’s charges and returns.

3. Mrs Foster makes particular reference to Schedule 2 of Part Two of the Unfair Terms Regulations, which lists examples of potentially unfair contract terms. Mrs Foster considers that the following examples apply to her contract with Norwich Union;

· (c) making an agreement binding on the consumer whereas provision of services by the seller or supplier is subject to a condition whose realisation depends on his own will alone; (Mrs Foster considers that Norwich Union have made insufficient effort to produce a return comparable with its own promises or to returns available elsewhere.)

· (i) irrevocably binding the consumer to terms with which he had no real opportunity of becoming acquainted before the conclusion of the contract (Mrs Foster contends that only a person with substantial financial calculation skills and knowledge would have been aware of the effect of the charges.)

· (l) providing for the price of goods to be determined at the time of delivery or allowing a seller of goods or supplier of services to increase their price without in both cases giving the consumer the corresponding right to cancel the contract if the final price is too high in relation to the price agreed when the contract was concluded (Mrs Foster contends that the final price is too high in relation to the price agreed.)

· (m) giving the seller or supplier the right to determine whether the goods or services supplied are in conformity with the contract, or giving him the exclusive right to interpret any term of the contract (Mrs Foster says that Norwich Union alone appear to be able to determine whether a ‘good’ return has been achieved.)

· (o) obliging the consumer to fulfil all his obligations where the seller or supplier does not perform his (Mrs Foster does not consider that Norwich Union has met its obligation to achieve a good return or the best possible return.)

4. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Background

5. Mrs Foster has a personal pension policy with Norwich Union. (Plan Number PP44574818) She has paid both regular and single premiums to the fund and her employer has paid single premiums.

6. Mrs Foster took out her personal pension plan in 1993.

Scheme Documentation

7. On 12 March 1993 Norwich Union wrote to Mrs Foster explaining the ‘nature of the product’ (the ‘Nature of the Product Letter’). This letter stated,

“You have entered into an agreement with the Norwich Union Life Insurance Society under the terms of which one or more payments will be made in return for certain rights or benefits. Certain information about the transaction and what it means for you is set out below. The intention of this is to give you an overall picture of the product which has been recommended as being suitable for your circumstances.

…

Application of Contributions

A policy fee of £27.50 will be deducted from each contribution as it is paid. During an initial period of 24 months 60.000% of the remainder will be used to buy units in the available funds in the first year and 72.000% in the second. This will increase to 100.000% following the initial period and after 10 years contributions have been paid will further increase to 105.000%.

You have chosen to buy units in the available funds in the following proportions:-

50.00% in the With Profits Fund, 50.00% in the Managed Fund.

…

CHARGES

The offer price includes an initial charge of 5% … There is an annual management charge of 0.875% of the value of the fund for all the investment-linked funds, with the exception of the Managed Fund. This Fund has no annual management charge as such, but each of the funds in which it invests will be subject to the 0.875% charge.

The annual management charge is reflected in the unit price. There is no annual management charge in the With-Profits Fund.

BID AND OFFER PRICES

Units are credited using an offer price and valued for the purpose of determining benefits using a bid price (except in the case of a switch between funds or a transfer to another pension provider of money invested in the With-Profit Fund where the Society reserves the right to reduce the value of the units by application of a Market Adjustment Factor).

The bid price is 5% below the offer price (plus a rounding adjustment of up to 1/100th of 1p). Contributions are applied to units using the offer price applicable to the day the contribution is banked, which will be (wherever possible) on the day the contribution is received by the Society…

INVESTMENT OBJECTIVES

With-Profits Fund

The With-Profits Fund is designed for stable long term investment and seeks to achieve a high return whilst smoothing out the fluctuations in investment values …

EFFECT OF CHARGES OR EXPENSES
… The effect of these charges (excluding the cost of life assurance protection and benefits and assuming that the current charges remain at a constant rate throughout the life of the policy) will be to reduce the investment return by 2.9% per annum …”

8. At the same time Norwich Union sent Mrs Foster a letter headed ‘Your Right to Change Your Mind’. This letter said Mrs Foster should have received a ‘Product Particulars’ document describing the important features of her investment. It also asked if she understood that charges, expenses and risks which would affect the value of her investment. The letter said, if Mrs Foster did not understand, she should contact her adviser or Norwich Union as quickly as possible.

9. Mrs Foster was also provided with a ‘Policy’ Document and a ‘Technical Specification’ (the Plan Features document).

10. The Policy states,

“Each Investment Fund is subject to deductions to cover actual or prospective outgoings. These include interest on borrowings, expenses of any sort in connection with the acquisition, maintenance, ownership, valuation or disposal of the assets of or attributable to the Fund, the Management Charges (specified in Provision 5 of this Section) and any actual or contingent taxation liabilities attributable in the opinion of Norwich Union to the assets of or attributable to the Fund. Other charges which in the opinion of Norwich Union are to be borne by the Fund may also be deducted.”

“On each Valuation Date Norwich Union is entitled in respect of each Investment Fund to a Management Charge. This shall be the aggregate of the number of days since the last Valuation Date divided by 365 multiplied by three quarters of one per cent (or such other percentage determined for that Fund by Norwich Union from time to time) of the value of that Investment Fund used for the purpose of establishing the Maximum Offer Price of a Unit (but excluding the Management Charge due on that date).”

“a) In addition to the Investment Funds, Norwich Union operates a With-Profits Fund in which units are available for allocation to this Policy. These Units have an Offer Price and a Bid Price determined from time to time by Norwich Union on a basis that i) the Fund participates in the profits of Norwich Union available for distribution among certain classes of contract … and ii) after issue Units will remain allocated to this Policy until the Retirement Date. The Offer Price and the Bid Price of these Units will not decrease. Guaranteed rates of increase may be declared by Norwich Union from time to time …

b) In the event of the cancellation of Units in the With-Profits Fund other than either at the Retirement Date of on an earlier death of the Member the amount available shall be based on the Bid Price of the cancelled Units which may be adjusted by a Market Adjustment Factor ...”

11. The Plan Features document states,

“Charges

Our current charges are:

Policy fee
This will be deducted from regular contributions before allocation to secure units …

Yearly - £27.50

Bid/offer spread
The bid price is 5% lower than the offer price (plus a rounding adjustment of up to 1/100th of 1p).

Annual management charge
0.875% of the value of the fund. This charge does not apply to the With-Profits Fund …

The With-Profits Fund offers regular sustainable growth. A bonus rate is declared by Norwich Union and the unit value grows daily in accordance with this rate until further notice. Future bonus rates are not guaranteed and will vary as they depend on profits yet to be earned. However, there is a minimum guaranteed bonus rate (currently 4% pa) which applies to units once purchased …”

12. On the page headed ‘The Choice of Unitised Funds’, Norwich Union listed eleven options, including the With-Profits and Managed Funds (i.e. those chosen by Mrs Foster). Under the Building Society Deposit option, Norwich Union said,

“This fund provides complete security of capital, with the return being related to rates currently available from leading building societies. Though not suitable for long term investment, the fund is an ideal temporary haven.”

Illustrations

13. Norwich Union provided an illustration for Mrs Foster in March 1993 which quoted the Lautro approved assumed rates of growth of 8.5% and 13%. The notes to the illustrations stated that the amounts shown did not represent the upper or lower limits of the possible amount of the benefits. The ‘illustrative retirement fund’ for each growth rate was £10,000 and £15,000 respectively, giving annual pensions of £935 and £1,620 respectively.

Correspondence

14. Following an enquiry from Mrs Foster, Norwich Union wrote to her on 23 March 2002,

“The bid/offer spread on your policy has always been 5%. The allocation rates have varied and are detailed on the unit breakdown and statement attached. This shows that the allocation rates for the regular premiums have increased from 60% for the first premium, to 100% for current contributions. Single premiums have consistently received an allocation rate of 95%.

…

Please note that from April 2001 we have guaranteed that charges on your policy will be restricted to a maximum of 1% of your fund. Our systems have not been updated yet and the attached documentation will not reflect this.

The current fund value is £9,087.18 and the transfer value is £9,366.13. The latter includes an amount of final bonus, which may change and is not guaranteed. This value does not include the recent single premium, which has not yet been processed. It will be applied with an allocation rate of 95% and confirmation of the number of units purchased will follow shortly.”

15. In response, Mrs Foster wrote to Norwich Union on 3 April 2002 setting out her position. This may be summarised as:

· The terms of the policy were obscure,

· 60% of the cash contributed to the policy had in fact gone to Norwich Union in the form of charges,

· Extremely high charges had combined with very poor returns over the life time of the policy,

· The charges were not clearly detailed in the policy documentation,

· A better return would have been achieved if her funds had been invested in an instant access building society account,

· For the charges levied, Mrs Foster expected an investment performance which kept abreast of the charges and benchmark investment returns.

16. Norwich Union responded on 15 April 2002. They said that the period up to 2000 had seen very good investment return and this meant that the cost of purchasing units had risen, which resulted in fewer units being purchased. Norwich Union acknowledged that the first two regular premiums paid received a lower allocation rate, which affected the number of units purchased and the value of the fund. They went on to point out that future regular premiums were subject to an allocation rate of 105% and Mrs Foster would benefit from their charges being limited to 1% of the fund value from 6 April 2001. Norwich Union did not accept that any of the charges had been hidden. They said that their performance in the two funds in which Mrs Foster had invested was above the sector average. Norwich Union suggested that, if Mrs Foster was not happy with the funds she had selected, she might wish to discuss alternatives with her financial adviser. With regard to the comparison with a building society account, Norwich Union said that premiums paid to a personal pension plan benefited from tax relief and this, coupled with their charging structure, would be expected to provide good return over the longer term.

17. Norwich Union wrote to Mrs Foster again on 20 May 2002 in response to her request for further detail. They set out the charges applicable to her policy and said that a technical specification should have been issued to her. The charges detailed were:

· An annual policy fee of £27.50,

· A bid/offer spread of 5%,

· All single premiums were allocated at 95%,

· Regular premiums had been allocated at the following rates;

- 1st year

60%

- 2nd year

72%

- Up to 10 years
100%

- Thereafter
105%

· An annual management fee of 0.875% for policies within the Managed Fund.

18. Norwich Union went on to say,

“… from 6 April 2001 we have reduced our charges … We now guarantee that charges will be no more than 1% of the fund value in any policy year … Charges on your policy will continue to be taken in line with the charging structure in place prior to 6 April 2001. Once our system changes are in place, this will be rectified. We will do a calculation to bring your policy up to date which will look at the charges taken from your policy since 6 April 2001 and will compare them to the maximum charge. Where you have been charged more than the maximum charge, we will add units to your policy …

Your additional question was in relation to the performance of your policy. In an attempt to answer this, I have asked our Actuarial Department to calculate the yield figure for your policy. As at 15 May 2002, the yield achieved is 3%. This is based on a transfer value of £10,141.01. The transfer value may seem low in comparison to the premiums paid but a number of single premiums have been paid recently which will affect the return achieved. As the majority of expenses are incurred at the time each single premium is applied, it can take a while for the investment returns achieved to cover these expenses.

In addition, over the last two years investment returns on both the With Profits and the Balanced Managed Fund have been poor as a result of a fall in equity prices.”

19. Mrs Foster requested the following additional clarification;

· Did the 3% yield represent a per annum yield over the life time of the policy?

· Did it represent the yield after charges?

· What was meant by Norwich Union’s reference to a number of single premiums paid recently?

· How did the single premiums affect the return achieved?

· Was the fund value the same as the transfer value?

20. Mrs Foster went on to say,

“Returning for a moment to the previous charging structure … it would appear to me that the 5% bid/offer spread is compensated for … by a 105% allocation. That is to say, from every £1 contributed 5p is deducted in the bid/offer spread but 5p is added in the enhanced allocation rate. In your new charging structure will each £1 of my contributions become £1 paid into the policy or will each £1 become £1.05? … does the 1% apply to the bid/offer spread, when that is treated as a charge, and will the 105% allocation rate continue?

… can you also tell me how your new charging structure applies to any future single premiums …

… would you confirm that for the current policy year … the charges on my policy will be £27.50 each year, plus 0.875% of the fund value invested in a managed fund …”

21. Norwich Union confirmed that the 3% yield referred to the entire history of the policy. They said that the single premiums they had been referring to were the last four or five, which had a return of 1.9% at best. Norwich Union reiterated their point that it took a while for the return on single premiums to cover costs. They gave details of the return achieved on earlier single premiums, which ranged from 4 – 6%.

22. Norwich Union explained that their 1% charge applied to the plan value, which did not include amounts of final bonus which might be included in a transfer value quote. They said that the 1% charge would be worked out on a month by month basis, with a maximum of 0.083% (i.e. 1/12 of 1%) of the fund value deducted each month. They went on to explain that the bid/offer spread only applied when units were sold and that, since Mrs Foster had not sold any units, the charge had not been applied to her policy.

23. Norwich Union said,

“In respect of future single contributions, all units are bought at the bid price … so the bid/offer spread will not apply until units are sold. No policy charges apply specifically to single premiums, for example, no fee is charged when a further contribution is made. The policy fee would remain at the level of £27.50 per annum for the whole of the policy, no matter how many contributions of any type were made, and the bid/offer spread would remain at 5% when applicable. The only difference to the policy charges, should further single premiums be made, would be that the 5% bid/offer spread, and the 0.875% annual management charge would result in higher amounts of money due to the increase in the fund value. The 1% guarantee applies to the policy as a whole, so the charges deducted would be a maximum of 1% of the fund value, and not 1% of the single premium.

I confirm that for the current policy year, and any policy year after 10 years of the policy, under the current structure the charges applying to the plan would be a policy fee of £27.50 per annum, set at this level due to the annual regulars, but covering the entire policy, an annual management charge of 0.875%, applying to the entire policy value (not just that of the regular contributions), the allocation rate applied to the regular contributions (which will be 105% at the next policy anniversary), and the bid/offer spread if any units are sold. All of these charges are subject to the annual 1% maximum worked out on a month to month basis. Norwich Union also reserves the right to amend our policy fees or annual management charges if deemed appropriate. You would be advised of this and the 1% guarantee would still apply.”

24. In response to a further complaint by Mrs Foster, Norwich Union wrote to her on 9 July 2002. They reiterated the information they had already given her about the policy charges. Norwich Union then went on to say,

“As a significant proportion of the charges are taken at outset, it can take some time for investment returns achieved by the funds to offset these initial charges. For example, the annual premium of £146.25 paid into the With-Profits fund in 1993 is currently worth £155.21. This low rate of return is a consequence of the 60% allocation rate at the time the premium was paid. By contrast, the annual premium of £146.25 paid into the With-Profit fund in 1995, with an allocation rate of 100%, is currently worth £227.99.

For the single premiums paid between 1998 and 2002, the investment returns achieved during that period mean that the premiums have not yet grown sufficiently to cover the charges from the 95% allocation rate and the 5% bid/offer spread.

As stated in our letter of 20 May 2002, the yield achieved by your policy up to 15 May 2002 was 3% per annum, based on all regular and single premiums paid and after deduction of all charges. This compares to the actual rate of return on the funds, over the same period, of 5.6% per annum. The return on the funds is based on premiums paid without deductions. The reduction in yield is a consequence of the charges incurred to cover our expenses and is not the amount of profit made on your policy by Norwich Union.”

25. With regard to their 1% charge guarantee, Norwich Union said,

“From 6 April 2001, Norwich Union has guaranteed that charges for both new and existing contributions will not exceed 1% of the fund value per annum from that date. The fund value does include Final Bonuses and also any Market Value Reductions that may apply. Please accept my apologies for the incorrect information given in our letter of 21 June 2002 on this subject.”

26. Following this letter, Mrs Foster wrote to Norwich Union expressing the view that they had not answered her complaint. She said,

“I am sure that your charges are in accordance with the contract terms but are they in accordance with only having achieved 5.6% over ten years? Relative to this return they are onerous, punitive and completely disproportionate.”

27. In response, Norwich Union said that their charges were designed to cover their costs and were defined at the outset. They said that the charges were not related to investment return with the exception of the annual management charge, which was a percentage of the value of the fund. Norwich Union said that a significant proportion of the with-profits fund was invested in equities and had been affected by poor market performance over the preceding two years.

28. Mrs Foster acknowledged Norwich Union’s letter and pointed out that the author was the eleventh person to deal with her queries. She asked for an assurance that, if she wrote to the author, that her letter would not be passed on because she was not willing to tolerate being passed around.

29. On 15 September 2002 Mrs Foster wrote to Norwich Union requesting a break down of the two components of her fund; the with-profits element and the managed fund element. She said that wanted to see the gross and net yields for both elements over the same period. Mrs Foster said that her understanding was that the with-profits fund had a ‘smoothed’ return whilst the managed fund was more volatile. She said,

“I hope you may also consider that separating the two yields may offer you the opportunity to demonstrate that the overall yield may be rather better than 0.65% p.a., given the possibility of a recovery in the managed fund price.”

30. Mrs Foster also asked where she could find the daily price of the with-profits and managed fund units and whether it was possible to obtain charts showing the historical fund price over the last ten years.

31. On 1 October 2002 Mrs Foster requested further information relating to the yield net of inflation over the previous ten years. Norwich Union responded on 15 October 2002 informing Mrs Foster that the net growth was 0.65%.

32. On 22 November 2002 Norwich Union informed Mrs Foster that the gross yield for the policy from outset to 15 May 2002 was 1.8% for the Balanced Managed Fund and 4.2% for the With-Profits Fund. They said that the net yield was the gross yield less RPI (the Retail Prices Index) (2.35% as at 15 May 2002). Norwich Union also provided unit prices for the two funds as at 15 May and 18 November 2002. They said that the daily unit prices could be accessed via their website, which also included historical data.

33. Mrs Foster wrote to Norwich Union on 2 February 2003 saying she could not find the historical data. She also asked for information on final bonuses and for the charges applied to her funds to be expressed in cash terms. Mrs Foster also asked for copies of the policy documentation. Norwich Union responded on 23 February 2003. They enclosed a Policy Schedule, which had been issued at the commencement of the policy; Contribution Receipts, which were issued when a single premium was paid; and a Unit Statement summarising all transactions from 9 March 1993 to 10 February 2003. Norwich Union explained the difference between regular and final bonuses and gave details of the final bonuses currently being applied. They explained that the bonus rates were not guaranteed. Norwich Union set out the calculation of charges for regular and single premiums for the with profits and the managed funds. They said that, for unit linked funds, the annual management charge (0.875% p.a.) was deducted on a daily basis when the unit price was set and therefore it was not practical to calculate this for a policy that had been in force for some time. With respect to the with-profits funds, Norwich Union said that the annual management charge was implicitly included in the final bonus and therefore could not be calculated on an individual basis.

34. Mrs Foster asked for further clarification of the regular bonuses applying to her with-profits fund and the annual management charge included in the final bonus. Norwich Union confirmed that the regular and/or final bonus only applied to the with-profits element of her fund and said,

“The Annual Management charge is an implicit charge which is taken into account in the calculation of the Final Bonus. The purpose of the Final Bonus rates under a unitised With Profits contract is to bridge the gap between the underlying earnings of the policy and the unit value. This is subject to an element of smoothing which is a feature of the With Profits contracts. This calculation is performed on an average basis so the same final bonus rates apply to all premiums invested in the same year. The underlying earnings are based on a single premium investment less expenses accumulated in line with the returns achieved by the With Profits fund. The expenses deducted will include the sales costs, administration and investment expenses which is the annual management charge.”

35. Mrs Foster wrote to Norwich Union again on 13 April 2003 requesting further clarification of the annual management charge. She raised a number of ‘ambiguities and inconsistencies’ she said had arisen in the correspondence with Norwich Union;

· Norwich Union’s letter of 22 November had shown that the final bonus rate from 1997 onwards was 0%, yet they said that the annual management charge was taken into account in the calculation of the final bonus,

· Norwich Union’s letter of 9 July 2002 had said that the annual management charge applied to both the with profits and managed fund,

· Norwich Union’s letter of 21 June 2002 had said that the annual management charge applied to the entire policy value.

36. Norwich Union apologised for any confusion which had arisen and said,

“The unit linked element of your policy has an annual management charge of 0.875% each year deducted from the unit price set each day. For the with-profit element the annual management charge is deducted from the investment return achieved by the with-profit fund over the year. The net return is then used in determining the bonus rates applying to with-profit business. The annual bonus is a bit like a payment on account and the final bonus ensures that the total fund at retirement reflects what has been earned subject to an element of smoothing. Because of the extremely poor returns of the last few years, money invested in that period has its earnings more than reflected in the annual bonus without currently a need to add final bonus.”

37. Mrs Foster raised further issues with Norwich Union on 11 May 2003;

· The documentation stated that there was no annual management charge on the with profits fund,

· There was no benefit to her from the 1% limit on charges and Norwich Union’s statements had been misleading,

· The statement that there were no hidden charges was misleading because the annual management charge was a hidden charge,

· Her most recent annual statement had listed an annual fee as a charge but no other charges had been recorded. Mrs Foster asked why other charges had been omitted and asked for a statement including all charges,

38. Mrs Foster also asked for,

· Confirmation of the contract documentation,

· The actual cash sum deducted from the managed fund element of her policy over the life time of the policy,

· The daily price of the managed fund over the life time of the policy. Mrs Foster said she was willing to accept weekly or monthly figures,

· The actual fund performance for the years 1993 to 2003 and the declared bonuses for each of the years.

39. Norwich Union acknowledged receipt of Mrs Foster’s letter on 19 May 2003 and said that they would investigate the issues raised. They wrote again on 16 July 2003 apologising for the delay and saying that they hoped to provide a full response shortly.

40. Norwich Union wrote to Mrs Foster on 8 August 2003. Their response may be summarised thus,

· The annual management charge was included in the unit price for unit linked funds. There was no similar deduction from the unit price in the case of unitised with profit funds, which is why the technical specification stated that the charge did not apply. The unitised with profit bonus rates depended upon profits which took into account the expenses incurred in managing the business, which was equivalent to a deduction of 0.875%. In order to simplify the explanation for policy holders, this was referred to as an annual management charge.

· The ceiling of 1% on charges did benefit Mrs Foster. 0.875% of her fund value when added to the £27.50 policy fee would be greater than 1% of the fund value. Excess would be credited back to her policy under the terms of the guarantee.

· Mrs Foster had been provided with the policy schedule, contribution receipts and unit statement and these documents formed the contract between Norwich Union and Mrs Foster. Norwich Union also provided a policy booklet containing the policy provisions. They said that the policy schedule and booklet, together with the rules of the Norwich Union Personal Pension Scheme set out the terms and conditions on which they agreed to pay benefits. They said that they were willing to forward a copy of the rules to Mrs Foster if she wished,

· The historical data relating to the actual cash deducted as an annual management charge was not available

· The annual policy fee shown on Mrs Foster’s statement was the only charge which could readily be expressed as a cash amount,

41. Norwich Union provided tables showing the annual rates of regular bonuses declared from December 1992 to December 2002 and the annual return on the with profit fund from 1995. They said that they had not published investment returns for individual years prior to 1995 but gave the average return for the ten year period from 1993.

42. Mrs Foster said that she found it hard to accept that the investment returns for individual years before 1995 were not available and asked why Norwich Union were not disclosing them. Mrs Foster said that, in order to achieve the average return set out by Norwich Union, there had to be negative returns in the years prior to 1995. She also asked for the building society returns they used as comparisons for their products. Norwich Union said that they had chosen not to publish individual investment returns prior to 1995. They said that they wished to take a consistent approach to the disclosure of information to policyholders and to keep the expense of meeting requests for information within reasonable bounds. Norwich Union went on to say,

“The premiums on your policy have been paid on a monthly basis. To be consistent with this, the average return  of 5.4% per annum which we previously quoted was based on a monthly premium investment into the With Profits Fund, and not a single premium investment as you appear to have been using in your calculations. Because of the incidence of monthly premium payments, the pattern of investment returns achieved will have a marked impact on the overall return.

Negative returns achieved towards the end of the policy term will have a greater impact on the overall return than a negative investment return at the beginning of the term. This is because towards the end of the policy term more premiums will have been paid into the fund, thereby creating a larger fund to be effected by the investment return achieved.”

43. Following a query from Mrs Foster’s financial adviser, Norwich Union apologised for their reference to her regular contributions being paid on a monthly basis and offered to review the average return figure they had quoted.

44. Mrs Foster wrote to her financial adviser on 29 March 2004 saying that she had just received her annual statement from Norwich Union and that she was unhappy with the return on her policy. She noted that she had paid in £9,250.94 since the commencement of the policy and it was now worth £10,582.06; an increase of £1,331.12 over ten years. Mrs Foster posed the question; where had all the money gone? She questioned whether Norwich Union had been crediting the tax relief on her contributions. Mrs Foster’s adviser forwarded a copy of her letter to Norwich Union and asked them to respond.

45. Norwich Union wrote to Mrs Foster on 30 April 2004,

“You have asked many questions, all upon the basis that your policy has by some means suffered unauthorised or undisclosed deductions or charges. We have repeatedly answered those questions in detail. In particular may I refer you to … letter of the 21st June 2002.

From your most recent letter, I gather that you remain unhappy. From the files I have available, I cannot see that we have mismanaged your investment at all or that the charges relating to your policy are in any way obtuse, so despite your repeated questions about the charges I can only presume that your dissatisfaction stems from the performance of your investments rather than the structure of the policy.

…

Your gross contribution is £320.00. The annual policy fee is £27.50. Thus, the remaining amount to be invested is (320 – 27.50) £292.50 (gross). This is divided equally between the two funds in your policy, resulting in (292.5/2) £146.25 gross being applied to each.

… units are important because the money that you contribute, minus the policy fee of £27.50, is used to buy units in each fund … The price of the units … varies depending on the value of the assets in which that fund has invested. These can fluctuate from time to time. I appreciate that it may be confusing for you, and hard to calculate a cash value of your fund at any given time. Nonetheless, this is the basic structure of a unitised policy.

Where did the money go?
The initial allocation rate for your policy was 60% in year one and 72% in year two. It then increased to 100% after two years and increased again to 105% after ten years. Unfortunately, as the policy was beginning to realise growth beyond the effects of the initial allocation rates, the balanced managed fund began to suffer from poor investment performance. This has been slightly offset by the recent increase in allocation rates and the steadier performance of the with profits fund, but neither of these things was sufficient to fully neutralise the effect of the balanced managed fund.

I hope the following table will help illustrate the point …

Conclusion

A considerable amount of time and effort has always gone into providing you with the information for which you have asked. However, despite the rephrasing of your questions you have always returned to the same point, which is that you are unhappy with the return on your policy and believe that Norwich Union is in some way to blame for this by not answering your questions and overcharging …”

46. Mrs Foster sought the assistance of the Financial Ombudsman Service and was directed to my office.

Norwich Union’s Response to Mrs Foster’s Complaint

47. Norwich Union’s response is summarised as follows;

· Mrs Foster was supplied with the policy document and technical specification when she took out her policy. These set out the charging structure and also invited Mrs Foster to seek further information from her adviser or from Norwich Union. She did not seek further information.

· The illustration provided used the basis for showing potential growth set down by Lautro and expressly states that the amounts shown do not represent the upper or lower limits of the benefits which may be payable.

· The Plan Features document does not form part of the contract between Norwich Union and Mrs Foster. It is a technical specification document. Therefore, Norwich Union is not contractually obliged to provide a minimum growth rate of 4% throughout the life of the policy.

· The Plan Features document expressly states that future bonus rates are not guaranteed and will vary as they depend on profits yet to be earned.

· Norwich Union has not guaranteed a ‘high return’. Where the term has been used in the documentation it has been in the context of an investment objective.

· Norwich Union did not actively deter Mrs Foster from using a building society deposit account.

· Norwich Union does not have a responsibility to be aware of whether any of its funds are producing lower returns than a building society account and does not have a duty to advise Mrs Foster when they do. Norwich Union is not under a duty to provide Mrs Foster with investment advice.

· Mrs Foster has benefited from the 1% ceiling. On 8 August 2002 units were credited back to Mrs Foster’s account under the terms of the guarantee. The Comparison is carried out on a monthly basis so that no more than 1/12% of the fund value is taken in charges in any one month. It includes the annual management charge, the policy fee, the effect of the allocation rate where a premium is paid in that month and the bid/offer spread.

· There is a specific charge of 0.875% of the value of the fund for unit linked funds, which is included in the unit price and described as an annual management charge. There is no similar deduction for the Unitised With Profit Fund, which is why the technical specification document states that an annual management charge does not apply.

· Bonus rates for the unitised with profits fund depend on the profits of the business and allowance is made for expenses. For simplicity, the allowance made for expenses was referred to as an annual management charge and is the equivalent of 0.875%.

· Norwich Union do not accept that this amounts to a hidden charge but do accept that they have caused confusion by using the term ‘annual management charge’.

· The bid price (at which units are sold) will be 5% lower than the offer price (at which units are bought). The bid/offer spread will not apply until units are sold. It is taken into account at the time the comparison is made with the 1% ceiling rate for charges in that month.

· The statement to the effect that Norwich Union aims ‘to pay out all of the profits earned by the fund over the long term’ is not misleading. It follows an explanation of why not all of the profits earned in any one year may be distributed in order to smooth out variations in investment returns.

· Smoothing allows Norwich Union to manage yearly investment fluctuations.

· Norwich Union do not accept that the Pensions Ombudsman has jurisdiction to determine whether a contract contains unfair terms.

· Mrs Foster entered into the contract having taken advice from an independent financial adviser. It was the financial adviser’s responsibility to ensure that the Plan was suitable for Mrs Foster’s requirements and to ensure that she understood the terms and conditions. Mrs Foster had the opportunity to withdraw from the contract. Therefore she had the opportunity to become acquainted with the terms of the contract and was not irrevocably bound by it.

Mrs Foster’s Further Comments

48. Mrs Foster has referred to her 2005 annual statement. The notes to the statement state,

“Regular bonus

The current regular bonus rate is 3.000%. This is allowed for in the unit price. The bonus rate can change and may be more or less in the future.

Between 9 March 2004 and 31 December 2004, the regular bonus rate of the With-Profits Fund was 4.000%.

The regular bonus rate will not go below a minimum of 4.00% for the With-Profits Guaranteed Fund.”

“In the light of new financial reporting rules, we have reviewed the management of the with profit fund. The fund has a significant level of guaranteed which benefit policyholders but also add to the requirement to hold capital. In an environment of low inflation and lower expected investment returns, these guarantees are more likely to be required. To achieve this balance between security of payments and maximising the return to policyholders we considered two options.

Further reduce the proportion of investment in shares and property.

Introduce a specific charge, towards the cost of guarantees, to be deducted from asset share (policy earnings).

… We therefore decided to deduct a charge of 0.75% pa from asset shares from 1 May 2004. The charge will be reviewed on a regular basis. Any profits made out of the charge will be returned to asset shares.

The impact of this charge and the ongoing investment mix is that projected future benefits are likely to be lower than those you may previously have been quoted. We have changed projections systems during 2004 to reflect this.”

“Important Note About Your With-Profit Fund

… Your policy document explains about the guaranteed minimum yearly bonus rate for your plan …

Our 1998 bonus declaration reduced the guarantee to nothing for units bought after 31 December 1998.

We’ve changed your statement to show which units still have the original guarantee …

With-Profit Fund – units purchased from 1 January 1999 are not subject to the 4% guarantee …

With-Profit Fund Guarantee – units purchased before 1 January 1999 are subject to the 4% guarantee …”

49. Mrs Foster states that she does not have a copy of the declaration relating to the change in the bonus guarantee. She also questions how a ‘guarantee’ can be varied unless with the consent of all parties; otherwise it is not a guarantee.

50. With regard to the additional charge, Mrs Foster submits that this is contrary to the Policy agreement.

51. Norwich Union acknowledges that the 0.75% charge could represent an additional charge. They seek to rely upon the provision within the Policy Document for expenses and outgoings to be covered by deductions, together with charges which in its opinion are to be borne by the fund.

CONCLUSIONS

52. There are three issues at the centre of Mrs Foster’s dissatisfaction with Norwich Union; charges, investment return and information.

Charges

53. Mrs Foster has asserted that the charges levied by Norwich Union are not in accordance with the policy terms and that they are punitive and disproportionate.

54. The policy document states that each investment fund is subject to deductions to cover ‘outgoings’. There then follows a list of potential outgoings and finally, what could be described as, a catch-all – other charges which in the opinion of Norwich Union are to be borne by the Fund. It is this clause on which Norwich Union seek to rely to justify an additional charge of 0.75% .

55. In the Nature of the Product letter sent to Mrs Foster in March 1993, Norwich Union said that there would be a policy fee of £27.50 from each contribution as it was paid and a variable allocation rate starting at 60% in the first year then rising until after ten years it would be 105%. Norwich Union referred to the difference between the bid and offer prices of units, although they did not actually use the term bid/offer spread. They also referred to the 0.875% annual management charge and said there was no annual management charge on the with profits fund. This information accords with that set out in the Plan Features document.

56. One of the disagreements Mrs Foster has with Norwich Union is the ‘annual management charge’ on her with profits fund. The documentation clears states that there is no annual management charge on the with profits fund and yet in later correspondence Norwich Union have referred to such a charge. What Norwich Union meant was that, in determining the bonus rate/unit prices for the with profits fund, they take into account management expenses (equivalent to the 0.875% annual management charge applied to the other funds). The issue has become confused because they then refer to this as an annual management charge. I would perhaps not go as far as Mrs Foster by describing this as a ‘hidden’ charge but I do think this could have been made clearer in the plan documentation. The bonuses are said to be linked to ‘profit’ and one might expect some account to be taken of expenses in deriving the profit. Nevertheless, it could have been set out more explicitly.

57. One of the statements which has caused disagreement between Mrs Foster and Norwich Union relates to the effect the charges will have on investment return. Norwich Union stated that the charges would have the effect of reducing investment return by 2.9% p.a. Mrs Foster finds this statement ‘grossly misleading’.  I would not describe the statement as grossly misleading but I can see that a different meaning might possibly be ascribed to it than that intended by Norwich Union. However, the meaning intended by Norwich Union is the usual one within the financial services industry and it would not be unreasonable to expect Mrs Foster’s financial adviser to have known this.

58. It would be difficult to argue that any charges levied are not in accordance with the terms of the policy because the policy has a wide definition. I am satisfied that the evidence does not suggest that Norwich Union have been deducting charges which Mrs Foster was not warned about. Of those charges, the only one which has been explicitly referred to in cash terms is the policy fee. Norwich Union have explained that this is because this is the only charge which could readily be expressed as a cash amount. The other charges are included in the calculation of unit prices and/or the bonuses in the with profits fund. However, at the outset Norwich Union said that the overall effect of its charges would be a reduction in yield of 2.9%. In their letter of 9 July 2002, Norwich Union said that the actual yield was 5.6% whereas the yield after charges was 3.0%; a difference of 2.6%. This suggests that the charges levied have followed the format outlined by Norwich Union.

59. Mrs Foster has suggested that Norwich Union should not apply the 5% bid/offer spread because of the 1% ceiling on charges recently introduced. Norwich Union have explained that the bid/offer spread only applies when units are sold. Norwich Union have confirmed that the 1% comparison will be undertaken at the time Mrs Foster sells units. The 1% ceiling does not, in itself, preclude the application of the 5% bid/offer spread but it may serve to limit the effect in combination with the other charges depending upon the timing of the units sale.

60. With regard to the additional 0.75% charge notified to Mrs Foster in her 2005 statement, I can see nothing within the policy document which prevents Norwich Union from levying this charge.

61. Mrs Foster asserts that Norwich Union’s charges are punitive and disproportionate. The issue has arisen because the investment return achieved by Norwich Union (in common with many insurance companies in recent years) is less than anticipated in the more fruitful years of the 1990’s. Norwich Union’s charges are not related to investment return as such but rather they are intended to cover the costs of managing the funds. These costs remain the same whatever the investment return achieved. Norwich Union have a right to recoup their costs provided that they have explained the charging system beforehand. I am satisfied that they did so.

Investment Return

62. I have some sympathy with the statement in Norwich Union’s letter of 30 April 2004 to the effect that Mrs Foster was unhappy with the return on her policy and believed that Norwich Union was in some way to blame for this by not answering her questions and overcharging.

63. It is not within my remit to consider the return achieved by Norwich Union with the exception of the reference to a guaranteed bonus rate of 4% referred to in the ‘Plan Features’ document (see paragraph 11). The document states that there is a minimum guaranteed bonus rate (currently 4% pa) which applies to units once purchased. It also says that future bonus rates are not guaranteed. Mrs Foster interprets this to mean that there is a guaranteed minimum bonus rate of 4% attached to her fund. I take the view that the statement referred to a guarantee which attached to units purchased whilst the guarantee was in place. Future units need not attract the same or indeed any guarantee. In fact, the guarantee was removed in 1998 but still attaches to units purchased before that date.

64. Mrs Foster opted to take out a policy with Norwich Union and to invest her funds in with profits and managed funds. These are by their nature investment choices with varying degrees of risk and return. Norwich Union were not Mrs Foster’s financial advisers and therefore were not required to ascertain whether the policy choices she made were appropriate for her. Nor were they required to compare their returns with those of a building society and notify Mrs Foster when their returns were lower. This kind of comparison is more properly undertaken by an independent financial adviser and I understand that Mrs Foster had sought independent financial advice.

65. Norwich Union’s comments concerning the use of a building society account for long term investment purposes are couched in general terms and cannot be said to be investment advice. I do not agree that this statement amounts to Norwich Union ‘actively’ deterring the use of a building society account.

Information

66. In the course of their lengthy correspondence with Mrs Foster, Norwich Union have provided a considerable quantity of information relating to the nature of her policy and the charges thereon. The evidence indicates that Norwich Union have responded reasonably promptly to the majority of Mrs Foster’s, sometimes very detailed, requests for information. I do not find that the information provided is misleading.

67. In particular, Mrs Foster has said that Norwich Union has used misleading language to describe the with profits fund. I have dealt with the references to an annual management charge already. Mrs Foster has also drawn my attention to the statement that Norwich Union aims ‘to pay out all of the profits earned by the fund over the long term’. She considers this to be misleading because the action of ‘smoothing’ will mean that profits will always be held back and, unless the fund is wound up, will not be distributed to all the members. In absolute terms Mrs Foster is correct. The nature of a with profits contract means that ‘profits’ will be held back in good years to alleviate the effect of poor years. However, as an expression of a long term ‘aim’ I do not agree that the statement is misleading.

68. Equally, I do not find that references to Norwich Union achieving a ‘high return’ in the context of an investment aim are misleading.

69. Since Mrs Foster has already benefited from the 1% ceiling on charges by receiving a credit in August 2002, Norwich Union could hardly be said to have misled her on this point.

70. Mrs Foster has also complained that her enquiries were dealt with by a large number of different people and that Norwich Union were unprofessional in their approach. It is true that Mrs Foster received responses from a number of different Norwich Union employees. However, as I have said, those response were, for the most part, prompt and addressed the questions Mrs Foster had asked. Whilst Mrs Foster would undoubtedly have found it preferable to correspond with one individual, the more important issue is surely whether the response is prompt and appropriate. I have seen no evidence to suggest that Norwich Union employees did anything other than attempt to answer Mrs Foster’s many questions in an appropriate manner.

Unfair Contract Terms

71. Mrs Foster’s dissatisfaction with the terms of her Norwich Union policy stems largely from her dissatisfaction with the return achieved on her contributions. Of the five points raised by Mrs Foster as ‘unfair terms’, three ((c), (m) and (o)) relate to a perceived failure by Norwich Union to achieve the required investment return. In relation to point (c), Mrs Foster contends that Norwich Union have made insufficient effort to produce a return comparable with its promises or returns available elsewhere. On point (m), Mrs Foster says only Norwich Union are able to determine whether a good return has been achieved. On point (o), Mrs Foster believes Norwich Union failed to meet an obligation to achieve a good return. However, Norwich Union had not promised to achieve any particular return. If Mrs Foster was not satisfied with the performance of her Norwich Union funds, it was open to her to transfer her funds elsewhere (either within or outside Norwich Union). Any investment involves a certain amount of risk as far as return is concerned. 

72. Similarly, if Mrs Foster considered Norwich Union’s charges to be too high, she was not obliged to take out a policy with them or to continue to contribute to her policy once she did. However, any comparison (either of returns or charges) is not the responsibility of Norwich Union but of Mrs Foster and/or her financial adviser.

Summary

73. Mrs Foster’s dissatisfaction with her Norwich Union policy arises from the lower than expected return on her investment choices in recent years. I do not find that this is a consequence of any maladministration on the part of Norwich Union.

DAVID LAVERICK

Pensions Ombudsman

30 September 2005
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