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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr H Brown

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited (Prudential)

MATTERS FOR DETERMINATION

1. Mr Brown complains that Prudential’s sales representative improperly persuaded him to pay additional voluntary contributions (AVCs) to Prudential. Mr Brown also alleges that the sales representative specifically advised against the alternative option of purchasing past added years (PAY) in the Teachers’ Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mr Brown was born on 28 April 1948. He is a member of the Teachers’ Pension Scheme and his Normal Retirement Age is 60.

5. On 29 October 1999, Capita Business Services Ltd, the administrators of the Teachers’ Pension Scheme, at Mr Brown’s request, provided him with a leaflet so that he could consider whether to pay AVCs or purchase PAY. The leaflet outlined the added years arrangement which enabled teachers, within certain overriding limits (the aggregate of service counting for pension at age 60 must not exceed 40 years including any added years purchased and any enhancement awarded under early retirement arrangements), to buy-in at full cost any past period after the age of 20 which cannot otherwise count as reckonable service under the teachers’ pension regulations. 

6. In December 1999, Mr Brown met at his home with a Prudential sales representative, Mr G Brocklehurst. The aim of the meeting, as described by the representative on Prudential’s “Your Lifestyle Choices” form, signed by Mr Brown on 13 December 1999, was:

“To discuss AVC contributions to (Mr Brown’s) pension arrangements in teaching.

To achieve as full a pension as possible in 10 years time by getting as near to £15,000 per annum pension on retirement to allow comfortable lifestyle.”  

7. Mr Brown says that he expects to receive a pension of approximately £12,000 pa when he reaches 60 from the Teachers’ Pension Scheme.  Thus, if that expectation is accurate, then to achieve his aim he would have needed to make provision which would result in an additional £3000 of pension. Put another away he needed to increase his pension provision by 25% either by buying added years equivalent to a quarter of his expected pensionable service or by paying AVCs which would have enabled a £3000 annuity to be purchased. Working an annuity rate of 6% that would require a capital sum of  £50,000 to be available at retirement.  

8. Mr Brocklehurst provided Mr Brown on 17 December 1999 with a  “Your Personal Quotation” which showed the following details:

“new contribution (ticked)
Term 8 years 4 months
Assumed Retirement Age 60

Monthly Gross Contributions

Complete if linked to salary
9% each year of £30,057 current gross earnings being £225.43 each month

What your AVC could be worth at retirement

If your salary and therefore your contributions grow at





2%

4%

6% until retirement

Assumed Final Salary

£35,200
£41,100
£47,900

If investments grow at 
5% pa 

7% pa

9% pa until pension starts 





4% pa

6% pa

8% pa afterwards

Projected account at

£28,100
£32,900
£38,300

retirement

Producing an annual

pension of


£1,920

£2,690

£3,670


9. Mr Brown agreed to pay AVCs to Prudential at the rate of 9% of salary and signed an application form on 17 December 1999 which included the following paragraphs:

“Prudential’s representative has clearly explained the alternative methods of review available to me when considering the payment of additional voluntary contributions. I confirm that I have chosen the following method:

Completion of the application form only. 

Because Prudential has not completed a financial review, I understand they can only provide advice regarding the payment of additional voluntary contributions.

Prudential representatives cannot give advice about any other company or its products.

I have received “Your Personal Quotation” and the Members’ Brochure “An easy way to top up your pension”, paying particular attention to the section entitled “Key Features” on pages 2 and 3.

I have been made aware of the booklet entitled “A Guide to the Teachers’ Pensions Scheme” with regard to the “Past Added Years” option.”

The form also showed that Mr Brown was not currently paying additional contributions for PAY and that his AVC rate was the maximum contribution indicated by the Ready Reckoner used by the Prudential. 

10. Mr Brown has asserted that the sales representative led him to believe that paying AVCs would be better than purchasing PAY. In his letter dated 1 May 2004  to Prudential, he wrote:

“I told him (the representative) I was thinking about buying extra years and he advised against this saying that in my circumstances AVCs would be the better option. I am now concerned that the advice to invest in AVCs was inappropriate. I am particularly worried that I should have pursued the idea of buying-in added years but I was deterred from this.”  

11. In his letter dated 4 October 2004 to the Pensions Advisory Service, he wrote:

“He (the representative) said that if I bought “added years” I would be paying for some benefits that I would not need.”

Mr Brown says that the unnecessary benefits had to do with the fact that he was single and had no children. 

12. Mr Brown says that he left teaching four years ago and therefore is no longer eligible to purchase PAY.  

13. Mr Brown states that it was only after he read recent articles in “The Guardian” that  he realised PAY would have been the appropriate option for him.

14. Mr Brocklehurst  has stated:

“I was unaware of the letter requesting buying back years.

I am completely happy we discussed everything properly and categorically refute that I in some way swayed him from his chosen/preferred route. All pros and cons would be pointed out as in my other 150/250+ AVCs sales, none of which have complained.”  

15. He also says that he provided Mr Brown with the appropriate literature and confirmed that Mr Brown was made aware of  PAY.

16. Mr Brocklehurst has also stated:

“Apart from early retirement/actuarial reduction, I do not understand the “buying benefits for which he would have no need” and don’t see what Mr Brown is insinuating I said.

I….reiterate….that both buying back years, money purchase AVCs and the merits of each would categorically have been explained in full ”

17. Prudential considers that there was no regulatory requirement for its sales representative to tell Mr Brown  about PAY.  However, the company confirms that from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet.

CONCLUSIONS

18. The evidence is clear that Mr Brown was already aware of PAY in the Teachers’ Pension Scheme prior to his meeting with the Prudential sales representative.

19. The representative has stated that he was unaware  at the time of the meeting with Mr Brown that the latter had obtained information about PAY from the administrators of the Teachers Pension Scheme. By signing the application form, Mr Brown confirmed that the representative had made him aware of the existence of the booklet and that it contained information about PAY. 

20. Mr Brown has asserted that the representative advised him that if he chose the PAY option he would be paying for benefits which he did not need. The representative has not admitted to making such a statement but Mr Brown has indicated that it was probably a reference to his not being able to benefit from the Scheme’s provision  of spouses and dependent’s benefits. If so, that would not have been an inaccurate observation on the representative’s part. 

21. I observe that, subject to the assumptions on which it was based being sound, that the projection of the additional pension that would be payable as a result of the AVC arrangement that Mr Brown made, was anticipated at producing the amount identified as the likely shortfall in his pension. I observe too that if the assumption about the expected increase in his salary over the years proves to be unsound this would also have led to a lower yield of any pension based the purchase of added years.

22. Whether investment in the purchase of added years or investment in the AVC arrangement was likely to be the sounder investment was a matter for Mr Brown to decide. At the time the decision had to be made he would not of course have the benefit of the hindsight which is now available as to what the rate of inflation (and salary increases) or the rate of return on his AVC fund has been. As a money purchase arrangement there is inevitably a greater degree of risk associated with the AVC arrangement than with PAY.

23. I am satisfied that Mr Brown had sufficient information, if not on which to base his decision, at least to alert him to the alternative on offer. It was then up to him to obtain such advice as he felt he needed before making his choice. I do not uphold Mr Brown’s complaint. 

DAVID LAVERICK

Pensions Ombudsman

01 August 2005
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