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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant:
	Mr R Langstone

	Scheme:
	The Minet Group Pension & Life Assurance Scheme (the Minet Scheme)

	Respondents:
	Aon Ltd (the Employer)


MATTERS FOR DETERMINATION

1. Mr Langstone contends that his bonuses for 1991-2 and 1992-3 were not properly taken into account when calculating his Scheme benefits, thereby causing him financial loss.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both. I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them. This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

3. Mr Langstone has suggested that I hold an oral hearing before determining the dispute. However I cannot see that oral evidence is likely to assist in resolving the dispute. Nor can I see any advantage to either the parties or myself in having submissions made orally rather than in writing. 

PROVISIONS FROM THE DEED OF CONSOLIDATION AND AMENDMENT DATED 2 AUGUST 1995 (THE 1995 Consolidating Deed)
“Pensionable Earnings means in respect of each Member at any date the aggregate of

(i) the Member’s then annual rate of basic salary or wages from his Employer; and

(ii) two ninths of any Other Qualifying Remuneration received in respect of the last three Financial Years ending on or before that date.”

“Other Qualifying Remuneration means any bonus, profit share or other remuneration or payment, not included in basic salary, which the Board of the Principal Employer has notified the Member and the Trustees as being pensionable.” 
RULES OF THE MINET ANNUAL INCENTIVE PLAN 1994/1995 (UK)

“8. Pensionability of Bonus

For those employees who had been paid a bonus from which a pension contribution had been deducted before 24 May 1995, bonuses are partly pensioned.  Two thirds of bonus (subject to a maximum bonus of 40% of salary) is subject to pension contribution, and two thirds of the average bonuses paid for the last three years prior to retirement (or date of leaving) are included in final pensionable pay.

For employees who had not received a bonus before 24 May 1995, or who had received a bonus from which a pension contribution was not deducted, bonuses are not pensionable.”

JURISDICTION

4. The Employer contends that the complaint is time-barred as Mr Langstone ought reasonably to have known by 1994 at the latest that bonuses paid prior to that date may not have been treated as pensionable.  This is because the Minet Scheme would have required both an extra employer and employee contribution being made for any bonus to have been deemed pensionable and this would have been apparent from P60’s held by Mr Langstone. 

5. Mr Langstone states that it was not until he made an application for benefits in September 2001 and received the requested information in a letter dated 12 December 2001 that he became aware that the bonuses in question were not pensionable.  His complaint to me dated 8 November 2004 is therefore within my jurisdiction as having been made within three years of his becoming aware of the matter. 

6. The figures quoted as being pension contributions on Mr Langstone’s P60 documents do not easily co-relate with salary figures held by the Employer.  The Employer agrees that there is no simple correlation between bonuses paid and the level of an employer contribution. 
7. The level of employer contribution would not have been apparent to Mr Langstone.  I am satisfied therefore that given this and (see paragraph 17) the lack of clarity on the employee’s contribution, it would not have been readily apparent to Mr Langstone then that bonuses paid may not have been pensionable. I concluded that the complaint was made to me within three years of Mr Langstone becoming aware of the matter of which he complains and thus lies within my jurisdiction  

MATERIAL FACTS

8. Mr Langstone had been  employed as the Financial Director of Cork Bays & Fisher Limited (Cork Bays) until that firm was taken over in January 1989, by Minet Insurance (Holdings) Limited (Minet).  The Employer has stated that Mr Langstone had a job title of Executive Director, it being common practice for insurance brokers to have this title which currently is currently held by more than 200 members of the Employer’s staff. 

9. The terms and conditions of his employment signed on 25 January 1989 provided that his membership of the Cork Bays & Fisher Ltd 1977 Retirement and Death Benefit Scheme (the Cork Bays Scheme) would continue until 30 September 1991, when he would be invited to join the Scheme.

10. He became a member of the Minet Scheme with effect from 1 October 1991, and his benefits from the Cork Bays scheme was transferred into the Scheme.  I have not seen the Trust Deed and Rules which applied to the Minet Scheme at the time when Mr Langstone became a member. In the absence of any other information I am regarding the 1995 consolidation document as the best available evidence of what the rules were in 1991. 

11. On 1 October 1991 Minet wrote to Mr Langstone confirming details of his terms and conditions of employment and also confirming that he would be entitled to receive a bonus under the MIB Executive Incentive Bonus Scheme (the Bonus Scheme).  There was no mention in that letter of the extent, if any to which that bonus payment was pensionable.  Nor is there any mention of the impact on pensions in an explanation of the Minet Executive Incentive Bonus Scheme 1991/2 which Mr Langstone has supplied to me.
12. Under the Minet Scheme, save for senior Directors, for whom the contribution rate was 5%, basic salary was subject to a contribution rate of 2.5% which is deducted from the employee’s pay.   Mr Langstone paid contributions of 2.5% of salary. 
13. Mr Langstone received a bonus for each of the financial years 1991-2, 1992-3 and 1993-4, the bonus being £41,024.65, £4,100 and £1,819 respectively. It is the treatment of these bonuses for pensions purposes that lies at the heart of the dispute, which I am asked to resolve. 

14. The Employer states that it informed the Scheme Actuary and administrator that the bonus relating to year 1993-4 should be regarded as pensionable and although no documentary evidence exists, contributions deducted for that year included a deduction in respect of the bonus. 

15. There is no dispute that employee contributions were not deducted for years 1991/1992 and 1992/1993.  Mr Langstone’s contention is that such deduction should have been made and he complains that the Employer’s failure to make those deductions amounted to maladministration.

16. In 2001 Mr Langstone entered into correspondence with the Minet Scheme, through the Scheme’s consultants, Bacon & Woodrow about early retirement and the calculation of benefits, including the pensionability of bonus payments.

17. On 12 December 2001 Bacon & Woodrow, Actuaries and Consultants to the Minet Scheme wrote to Mr Langstone in response to his request for estimates of early retirement benefits from 1 April 2002, 2007 and 2012:

“With regard to your pensionable earnings, I have thoroughly researched our current and archived records and compared my findings with the P60’s that you provided.

Your P60 for the year ending 5 April 1994 is totally consistent with our records relating to your salary for the year of £43,550.07, a pensionable bonus of £1,819.00 and pension contributions of £1,119.11.  

For the year ending 5 April 1993, our records show salary of £41,576.05, no pensionable bonus and contributions of £1,039.41.  The level of contributions is consistent with the salary alone.  Your P60 shows that you did have additional earnings.

The situation for year ending 5 April 1992 is not so clear.  Your P60 shows that you had considerable earnings over and above your salary.  Your contributions for the year were at a higher level than for subsequent years, but this is consistent with the records of other members who joined the Minet Scheme at the same time – 1 October 1991 – from the Cork Bays and Fisher Scheme, which presumably, had a higher contribution rate.

Based on your contributions over these years, it appears that the bonus of £1,819.00 for 1993 was the only bonus that you received that was pensionable.”  

18. Bacon & Woodrow wrote further to Mr Langstone on 21 November 2002:

“Turning to the issues of pensionable bonuses, I must point out that you joined the Minet Scheme on 1 October 1991.  Bonus payments, were based on the Minet Company year to the end of September.  This authority would also state if the bonus was to be treated as pensionable.  If this was the case, then the member paid extra contributions of two thirds of the bonus payments, with these contributions applying for the year starting from the following April.  The Company would also pay extra contributions.

As you did not join the Minet Scheme until 1 October 1991 I do not believe bonus earnings could have been included until the Company year ended 30 September 1992, with these paid in December.  I also believe that the pensionability of bonus payments was subject to the consent of the member.  This consent would have been handled by the Minet HR department and the Minet Scheme administrators would only have been informed of the final bonus payment and whether they were pensionable or not.

From the time you joined the Minet Scheme, your contribution rate dropped to 2.5% of basic salary.  The only bonus payment we have recorded for you as being pensionable is the one dated 31 December 1993 for £1,819.  The contributions we have recorded for the year ended 31 March 1994 amount to £1,119.11.  I can break this down into £1,888.74 for normal contribution plus £30.32 in respect of a contribution of two thirds of the bonus payment….

…In order to process the matter further, I would like to enquire whether you have any contract of employment that specifically states that bonuses would be pensionable, or any other confirmation from the Company that this would be applied to yourself.  I would have expected that you would have received a letter from the Company inviting you to elect for bonuses to be pensionable, as these only applied to a small number of employees within Minet.”

19. On 2 December 2002 Mr Langstone replied:

“I note that you have pointed out in your letter that I joined the Minet pension scheme as at 1 October 2001, and that bonus payments awarded prior to that date could only be included for pension purposes under the Minet scheme.  I am perfectly aware of when I joined the Minet pension scheme and I have advised you that these bonuses were paid after that date and you have never produced any evidence that they were paid prior to that date.

Whilst I note your comments about how you believe the scheme was operated, and make mention of the Minet HR department you again produce no documentary evidence to disprove my claim that the bonus received by me in I believe December 2001 and December 2002 should be treated as pensionable.”

20. On 16 January 2003 Bacon & Woodrow responded:

“According to your contribution record we have on file, from April 1991 to 31 March 1992 you paid contributions to the Minet Scheme amounting to £1,241.01.  I have no information on how this is made up, apart from your schedule, which indicated that you paid 5% to the Cork Bays and Fisher Scheme and 2 ½ % thereafter to the Minet Scheme.

The point that I was making in my letter was that any bonus paid to you in December 1991 must have related to a period of service before you joined the Minet Scheme on 1 October 1991. For bonuses to be pensionable, in your case under the Minet Scheme, they could have only related to bonuses paid in respect of company years after 1 October 1991.

May I recap on how I believe the bonus procedure functioned in Minet.  Bonus payments were agreed each December for the previous accounting year, which ended on 30 September.  The employees concerned would then receive a letter from HR detailing the amount of bonus and, where appropriate, this would include a statement on whether the bonus was classed as pensionable.  Members would then be asked to confirm in writing that they wished the bonus to be treated for pension purposes, with contributions then collected on two-thirds of that amount for the 12 months commencing from the following April.  Once the HR department had an indication on how members wished to have their bonuses treated, then the Pensions Department would receive a listing stating the amount of pensionable bonus that would be treated for pension purposes in the following year.  From the following April it would then be possible to see that the higher level of contributions was then being paid to the Scheme by the member concerned.

In your case, we have no record of any bonus payments being pensionable, other than the £1,819 at the end of 1993.  I can only suggest that the Company’s intention was that the bonuses paid to you at the end of 1991 and 1992 were not classed as pensionable and therefore no information was passed through to the Pensions Department.   Bearing in mind that bonus payments were awarded to a relatively small group of employees, who were all of a senior level, this matter was always dealt with very carefully by the HR and Payroll departments within Minet.  I also believe that, for contributions to be deducted from bonuses, you, as the member would have been asked to sign a consent form at that time….

…I do not believe you have a complaint against the Trustees of the Scheme over the way your benefits have been calculated.  Your complaint really has to be directed to the Company.  Whether they can find any documents relating to the early 1990’s is probably unlikely, as I understand there is only a requirement for companies to retain personnel records for six years.  Also I do not know what happened top the old personnel files when the Minet Head Office closed in London early in 1998.”

21. P60s that have been provided for all of the relevant tax years. These show what bonuses were paid but do not show details of any employee contributions deducted. Mr Langstone has been unable to provide copies of pay slips for any of the relevant years.  

22. Minet agree that, as an Executive Director, his bonuses could be treated as pensionable. The January 1995 Scheme booklet setting out “special provisions” for Divisional Executive Directors or more senior Directors states:

“Final Pensionable Earnings

Final Pensionable Earnings are the best calculation of either (i) or (ii) below:

(i)
Basic salary earned over any 12-month period in the five years before retirement or leaving service.

Plus

Two thirds of the average annual bonus paid in respect of the three company financial years immediately prior to the end of the 12-month period used for the basic salary calculation.

(ii)
The average of the annual rate of basic salary applying at any three consecutive 1 January in the 10 years before retiring or leaving service.

Plus

Two thirds of the average annual bonus paid in respect of the three company financial years immediately prior to the last 1 January used for the basic salary calculation….”

23. A letter dated 2 October 2000 from the Employer (the Aon letter), sent to a colleague of Mr Langstone discusses the pensionability of bonuses.  It states:

“Under the terms of various ex Minet bonus plans, two thirds of bonus payments were considered pensionable…

…Although the Minet bonus plans and the pensionability of bonuses were discretionary, we overlooked specifically advising you of their termination.  Although you are no longer an employee of AON Risk Services we wish to ensure that all who are affected by this during their employment are treated in the same way…”

24. Mr Langstone asserts that the fact that the Employer treated the 1993/94 bonus as pensionable is evidence that the 1991-3 bonuses should have been also, although he states that he was unaware at the time that a contributions had been deducted in tax year 1993/94 or that it had been deemed pensionable. He also asserts that no evidence has been provided by the Employer to show that the bonus payments for 1991-3 were not pensionable.
25. For the three years concerned, Mr Langstone has provided his own breakdown between net salary (derived from P60 figures), bonuses paid and pension contributions that should have been paid had all three bonuses been deemed pensionable.  He has been unable to provide pay slips to justify his figures.  In summary the schedule he has provided shows:

	Year
	Net Salary 
	Bonus 
	Pension Contributions 
£

	1991/92
	£75,159.00
	£41,024.65
	Due :  £!,240.63

	1992/93
	£44,635.63
	£4,100.00
	Due : £1,039.38

	1993/94
	£44,249.93
	£1,819.00
	Actually paid : £1,119.07


26. Mr Langstone is willing to pay any outstanding employee contributions due if the bonuses paid are to be treated as pensionable.

SUBMISSIONS FROM MR LANGSTONE

27. Aon’s records are clearly extremely poor for a company that is responsible for administering a pension scheme in respect of current and deferred members with frozen pensions which could potentially could go back decades and that by its very nature will depend on old records.  In relative terms the records that he has produced have been far better than those provided by Aon. 

28. Colleagues on the same level on seniority (Executive Director) who have retired within the last 5 years have had their bonuses taken into account.
29. As the Bonus Scheme was established in 1991/92 and his 1993/1994 bonus was deemed pensionable this logically points to the fact that all bonuses were pensionable.

30. Noting Bacon & Woodrow’s comment (Para 18) that the writer would have expected him to have received a letter from the company Mr Langstone says that Aon should be able to produce a copy of the letter that must have been issued and that he must have signed for the bonuses earned in 1993/94 to have been deemed pensionable. 

SUBMISSIONS FROM THE EMPLOYER

31. Scheme documentation prior to 1995 does not set out the way in which bonuses should fall to be treated as pensionable. 

32. The Employer does not dispute that some bonuses paid to former Minet employees were potentially pensionable.  The key issue is whether Mr Langstone’s bonuses for two particular tax years were pensionable.

33. Due to the lapse of time the Employer cannot be certain that the January 1995 Scheme Booklet detailing Special Provisions for certain individuals applies to Mr Langstone: it post-dates his departure.  In any event it is silent on the issue of pensionability of bonuses.  The Rules of the Minet Annual Incentive Plan for 1994/1995 are more instructive.  Paragraph 8 states:
“For employees who had not received a bonus before 24 May 1995, or who had received a bonus from which a pension contribution was not deducted, bonuses are not pensionable.”

34. The Deed of Consolidation and Amendment dated 2 August 1995 defined ‘other qualifying remuneration’ as meaning:

“any bonus profit share or other remuneration or payment, not included in basic salary, which the Board of the Principal Employer has notified the Member and the trustees as being pensionable.”

35. The Employer does not dispute that some bonuses paid to former Minet employees were potentially pensionable.  The key issue is whether Mr Langstone’s bonuses for two particular tax years were pensionable.

36. Due to the lapse of time the Employer cannot be certain that the January 1995 Scheme Booklet detailing Special Provisions for certain individuals applies to Mr Langstone:  it post- dates his departure.  In any event it is silent on the issue of pensionability of bonuses.  The Rules of the Minet Annual Incentive Plan for 1994/1995 are more instructive.  Paragraph 8 states:
“For employees who had not received a bonus before 24 May 1995, or who had received a bonus from which a pension contribution was not deducted, bonuses are not pensionable.”

37. In light of the evidence of the Annual Incentive Plan (and there is no evidence that plans in previous years were differently structured) it is quite reasonable to accept that some bonuses were pensionable and some were not.  This accords with the Trust Deed and Rules.

38. For the years where the pension was treated as non-pensionable it is not possible to prove a negative, as no information would need to be given to the Actuary.  The Employer clearly did inform the Actuary that the 1993/94 bonus was to be treated as pensionable as this is what the Actuary has recorded in their files.  For other years, no such information appears to have been given and they are being asked to rely on Mr Langstone’s assertion many years after the event that the bonuses in question were pensionable.  It is noteworthy that Mr Langstone has provided no evidence to show that the bonuses were pensionable. 

39. Although P60 records for 1991/92 show that Mr Langstone had considerable earnings over and above his salary and that his contributions for that year were at a higher level than for subsequent years, this is consistent with the records of other members who joined the Minet Scheme at the same time, October 1991.

CONCLUSIONS
40. The 1995 Consolidating Deed (which as I state earlier I take also to be a reflection of the terms applying at the time he joined the Scheme) states that in order to be pensionable, any bonus must be notified to both the member and the Trustees by the Principal Employer as being pensionable. 

41. There is no documentary evidence that the Trustees were notified by the Principal Employer that any of the bonuses should be pensionable.   However, the Employer and Trustee treated the bonus paid in year 1993/1994 as pensionable. It may be that there were documents to justify what happened in 93/94 but that these have since been destroyed or lost; if that were so then the same might hold good for other years.  It does not follow, as Mr Langstone contends, that as bonuses for 1993/94 became pensionable, that consent must have also been given for the earlier years. 
42. The documents that I have seen certainly do not show that the bonuses of Executive Directors were automatically pensionable. 

43. The January 1995 Scheme booklet does not address this topic. The Aon letter, although not addressed to Mr Langstone, does say that under the terms of various ex Minet bonus plans, two-thirds of bonus payments are to be considered pensionable.  However, it does not say that this was the case under all Minet bonus plans, and indeed later goes on to say that the pensionability of bonuses was “discretionary”, thereby emphasising that one year’s bonus might be pensionable and the next year’s might not be and that some employee’s bonuses would be pensionable and some would not. The Bonus Scheme documentation in respect of 1991/92 provided by Mr Langstone makes no reference to the consideration of any bonus earned as being pensionable.  Similarly, the Rules of the Annual Incentive Plan 1994/5 make clear at paragraph 8 that bonuses were not always pensionable because they expressly refer to bonuses not being pensionable if no pension deduction was made from them. Accordingly, the Aon letter does not prove that Mr Langstone’s 1991-3 bonuses were pensionable.

44. Despite Mr Langstone’s assertions and the submission of a schedule by him showing salary and bonuses paid and extra contributions that should have been deducted in the relevant years, none of the documentary evidence, including copies of relevant P60’s give any indication of what contributions were deducted.  This is so even for year 1993/94 in which there is no dispute that the bonus paid in that year was deemed pensionable.  There is therefore no evidence to verify those figures presented in Mr Langstone’s schedule or upon which to reach a finding that for years 1991 to 1993, bonuses paid should at the time have been treated as pensionable.

45. The complaint is not upheld.
DAVID LAVERICK

Pensions Ombudsman

21 December 2006
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