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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr G Tancred

	Scheme
	:
	Teachers' Pension Scheme

	Respondents
	:
	Department for Education and Skills (the DfES)


MATTERS FOR DETERMINATION 

1. Mr Tancred complains that the DfES failed properly to re-consider, as directed by a Determination dated 17 September 2004, whether he was incapacitated by virtue of being unfit to teach.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT PROVISIONS FROM THE TEACHERS’ SUPERANNUATION (CONSOLIDATION) REGULATIONS 1988

Entitlement to payment of retirement benefits
E4.-(1) Subject to regulation E31(2) (application for payment), a person qualified for retirement benefits becomes entitled to payment of them in any of the Cases described in this regulation.


(6) In Case E the person-

(a) has not attained the age of 60,

(b) has ceased after 31 March 1972 to be in pensionable employment,

(c) has become incapacitated, and

(d) is not within Case F.

Pensioner ceasing to be incapacitated

E13.- (1) This regulation applies where a person who became entitled to payment of a teacher’s pension by virtue of regulation E4(6) ceases to be incapacitated.

(2) On ceasing to be incapacitated the pension ceases to be payable, but any equivalent pension benefits continue to be payable.

Glossary of Terms

Incapacitated

A person is incapacitated-

(a) in the case of a teacher, an organiser or a supervisor, while he is incapable be reason of infirmity of mind or body of serving efficiently as such, and

(b) in any other case, while he is incapable be reason of such infirmity of earning his livelihood and not maintained out of money provided by Parliament or raised by a rate.

MATERIAL FACTS

3. In my determination of 17 September 2004 I expressed concern that the DfES may have incorrectly interpreted a report from Dr Faith prepared in May 2002,  when reaching its decision that Mr Tancred ceased to be incapacitated.  Dr Faith’s report stated:

“I would not however accept that beyond 1997, Mr Tancred has suffered from any psychiatric disorder, which would have prevented him from working in any capacity….”

4. My concern was that Dr Faith’s report did not give an opinion on whether Mr Tancred was fit to teach although the Department had interpreted it to mean so.  The matter was remitted back to DfES for them to reconsider. 

5. AXA PPP is contracted by the DfES to provide advice on whether an individual satisfies the criteria for receiving ill health benefits. The DfES appointed Dr Waddy at AXA PPP to review the evidence.  On 8 October 2004 Dr Waddy provided her report on Mr Tancred.  That report stated:

“I have looked at two psychiatric reports on Mr Tancred that were prepared in 2002.  The first was undertaken by Dr Faith in May 2002 and then a further report was undertaken by Dr Sillince at the request of his Union, as part of Mr Tancred’s appeal, the Consultant having the benefit of seeing the previous report and its conclusions.  The content of the reports are similar in nature but the conclusions are different.

The Consultant Psychiatrists are in agreement that Mr Tancred did not appear to be suffering from depression or other psychological illness at the time of his assessments and that apart from counselling in 1995 he had not been on any medication. He had been awarded a pension in 1996 and then went on Incapacity Benefit.  He voluntarily chose to come off this benefit in 1997 when he set up his own company – as he told Dr Faith.  The rules governing Incapacity Benefit state that a recipient may undertake work of a therapeutic nature for up to 16 hours a week without impacting on the payment of benefits.  Voluntarily opting to come off the benefit would suggest that Mr Tancred was able to work more than the 2.35 days a month or 31 days in 2001 as told to Dr Sillance.

Both Consultants agree that Mr Tancred has a rather obsessional character, and that he had become frustrated by changes at his place of work when 3 gymnasia were closed and he felt he could not undertake his work to his satisfaction.  At that time there was no evidence that he could not have resigned and applied for work in a different establishment, on either a full or part time basis.  According to Dr Faith,  “Mr Tancred’s view” was that he could not teach again although he had not tried to work elsewhere.  His problems appeared to relate to one establishment and not necessarily to teaching in general.

Dr Faith’s opinion was that Mr Tancred did not suffer from any debilitating psychiatric disorder, and that he had the mental ability to set up his own business.  Although he may have had difficulty “adapting to restarting his career as a teacher”, as would any other person starting in a new workplace, or returning to work after a lengthy absence, Dr Faith believed his ability to return to teaching was due to lack of motivation and not due to mental illness. 

I have looked at the 2 psychiatric reports prepared in 2002 and I agree with the original decision that Mr Tancred was able to return to teaching, in some capacity, in some establishment.”

6. The report prepared by Dr Faith on 28 May 2002 was in response to a letter dated 26 March 2002 from Teachers’ Pensions which asked:

“Is there any scope for further treatment which might give a reasonable prospect (more likely than not) of recovery?

In your opinion, is it likely (more likely than not) that, despite further treatment if appropriate, the member’s condition is such as to cause incapacity for regular full time teaching?”

7. Dr Faith stated his opinion to be:

“Opinion

Mr Tancred appears to be a man with a somewhat obsessional trait to his character who had been unable to cope with, what he saw as, disadvantageous changes to his working environment, prior to his retirement.

He was apparently found to be incapable of work, by the Benefits Agency until 1997.  I would accept that he suffered, during that time, a period of minor stress related illness associated with difficulty in adapting to new circumstances.

I would not however accept that, beyond 1997, Mr Tancred has suffered from any psychiatric disorder, which would have prevented him from working in any capacity.  The concentration, commitment and, interpersonal skills required to set up a business would indicate that any, continuing symptoms at that time would not have constituted a formal psychiatric disorder and would not have been, to any significant degree, disabling.

Mr Tancred appears to have difficulty adapting to change and, I have no doubt, he would have difficulty adapting to restarting his career as a teacher.

I am not of the opinion, however, that, if motivated, Mr Tancred could not return to work as a teacher.

At the present time, he is not, suffering from any formal disorder and is not in need of any treatment.”  

8. The report prepared by Consultant Psychiatrist Dr Sillince on 22 November 2002 and considered by Dr Waddy stated her opinion to be:

“Mr Tancred presents as a person with quite marked and anankastic and obsessional personality traits.  As such, he has a marked tendency to anxiety and negative rumination and will be likely to struggle to adjust to change.  He has strong views about discipline and would be very unlikely to cope in an educational setting in today’s context because of the rigidity of his views.  Although there is currently no good evidence of psychiatric illness as such, his personality characteristics would, in my view, make him liable to rapid decomopensation and the development of a frank anxiety state or depressive illness if he returned to work in a teaching setting.

I agree with Dr Faith that he is fit for work in a non-teaching environment and given that he is isolative, and likely to feel more comfortable when in total control of his environment, self-employment of the sort he has undertaken since 1997 seems appropriate and could maybe be developed further.

The issue appears to be the interpretation of pensions regulations.  Having read the relevant regulations myself, it would not have been my understanding that he has been in breach.”

9. On 27 October 2004 the DfES wrote to Mr Tancred with the outcome of its re-consideration.  That letter stated:

“I refer to the Pension Ombudsman’s determination of 17 September.  The Ombudsman directed that the Department reconsider its decision that you were no longer entitled to receive ill health retirement pension from the Teachers’ Pension Scheme.

As you know the Department’s medical advisor considers medical evidence provided on behalf of scheme members in relationship to entitlement to ill health applications.  The medical adviser has been asked to carry out the review as directed by the Ombudsman, and the review was conducted by Dr Waddy.

Dr Waddy has considered all the medical evidence, particularly the two psychiatric reports that were prepared in 2002.  As you know, the first was undertaken by Dr Faith in May 2002 and then a further report was undertaken by Dr Sillince at the request of your union, as part of your appeal; the consultant having the benefit of seeing the previous report and its conclusions.  The content of the reports are similar in nature but the conclusions are different.

The consultant psychiatrists are in agreement that you did not appear to be suffering from depression or other psychological illness at the time of your assessments, and that apart from counselling in 1995 you had not been on any medication.  You had been awarded a pension in 1996 and then went on Incapacity Benefit.  You voluntarily chose to come off this benefit in 1997 when you set up your own company- as you told Dr Faith.  The rules governing Incapacity Benefit state that a recipient may undertake work of a therapeutic nature for up to 16 hours a week without impacting on the payment of benefits.  Voluntarily opting to come off the benefit would suggest that you were able to work more than 2.35 days a month or 31 days in 2001 as told to Dr Sillince.

Both Consultants agree that you have a rather obsessional character and that you had become frustrated by changes at your place of work when three gymnasia were closed and you felt you could not undertake your work to your satisfaction.  At that time there was no evidence that you could not have resigned and applied for work in a different establishment, on either a full or part time basis.  According to Dr Faith ‘Mr Tancred’s view’ was that he could not teach again although he had not tried to work elsewhere.  Your problems appeared to relate to one establishment and not necessarily to teaching in general.

Dr Faith’s opinion was that you did not suffer from any debilitating psychiatric disorder and that you had the mental ability to set up your own business.  Although you may have had difficulty “adapting to restarting [your] career as a teacher”, as would any other person starting in a new work place, or returning to work after a lengthy absence, Dr Faith believed your ability to return to teaching was due to lack of motivation and not due to mental illness.  Having reconsidered the available evidence, including the two psychiatric reports prepared in 2002, Dr Waddy agrees with the original decision that you were able to return to teaching, in some capacity in some establishment.

Having reconsidered Dr Waddy’s opinion, the Department has concluded that you are not entitled to ill health benefits and I confirm that the pension will not be put back in to payment.

If your health deteriorates, it is open to you to apply again for payment of an ill health pension.  If the Department is satisfied that you are permanently incapacitated from further teaching, then you ill health pension would be put back in to payment.  The Scheme’s normal retirement age is 60, and the benefits will be payable on application from your 60th birthday, if on attaining that age you are not in pensionable employment.”

Submissions from Mr Tancred

10. Mr Tancred requests that the matter should not be remitted back to the DfES for reconsideration.  He says that the DfES have already been allowed a further opportunity to reconsider and failed to do so properly and there is no guarantee that similar errors will not re-occur.  He says he is not confident that DfES will conduct a re consideration in a professional, honest and fair manner.
11. Reviews should only be carried considering the evidence against the criteria as set out in the regulations.  His pension should never have been stopped.  He has not infringed any of the guidelines, criteria or regulations and DfES have failed to produce any substantial evidence in support of their claim that he is fit to teach.  
12. The DfES has failed to provide the precise set of criteria used for reaching a decision on whether someone is eligible for ill health retirement.  On that point criticism should be levelled against the DfES for failing to properly reach a view as to whether the criterion of ‘regular full time teaching’ should or should not be part of the medical assessment.  Letters including a reference to ‘full time teaching’ continued to be issued to medical consultants whilst at the same time as DfES seem to accept this as an error.  This does of course mean that any opinion provided has the potential for producing a flawed decision which his case clearly demonstrates.
13. Teachers’ Pensions’ in their letter dated 26 March 2002 addressed to Dr Faith asked two questions:

“1.  Is there any scope for further treatment which might give a reasonable prospect (more likely than not) of recovery.

2. In your opinion, is it likely (more likely than not) that, despite further treatment if appropriate, the member’s condition is such as to cause incapacity for regular full time teaching.”

As such there is no evidence that indicates that he has made a complete full recovery and capable of regular full time teaching.

14. The DfES have been selective and have chosen one opinion over another and have not therefore properly considered all the medical evidence and have failed to consider fresh medical evidence when re-considering its decision.  DfES failed to consider his GP’s reports and statements from Dr Sillince highlighted in the pervious determination while concentrating on the report from Dr Faith.

15. Dr Faith’s report was based on a 45 minute consultation mainly based on family background that he was in no need of treatment and gave no sound indication of his fitness to teach.

16. The DfES say that his benefits were not stopped because he had returned to work and yet clearly his ability to set up his own business did form part of the medical report considered and has therefore his return to work has been taken into account.   

17. DfES provided information to teachers in 1997, such as Newsletter 1997 issued in April and May that was in conflict with the 1988 Regulations that were still in force.

18. The DfES has demonstrated further confusion by stopping his pension because he had returned to some form of work albeit in a limited capacity but then stating that under the 1997 Regulations individuals are allowed to work in a non-pensionable employment but still continue to receive ill health benefits. 

19. The DfES has failed to disclose the review and advice provided by Dr Waddy and the DfES were wrong to accept Dr Waddy’s opinion without her having seen him.  In turn, Dr Waddy was wrong to have taken his return to work or his Incapacity Benefit into account.  Dr Waddy incorrectly stated that Dr Faith’s view was that his ability to return to work was motivational and not due to mental illness and incorrectly stated that he had received his pension and then went on to receiving his Incapacity Benefit when he was already in receipt of his Incapacity Benefit.   
20. Dr Waddy’s view that he was able to return to teaching in some capacity in some establishment is not inconsistent with him returning to teaching in a permitted limited capacity. This indicates she must have been privy to some pre-decision.
21. In his case there is simply no evidence that he was ‘fit to teach’ on a full time basis clarified by opinions provided by both Dr Faith and Dr Sillance.  There is no clinical/medical evidence that categorically states implies or purports that he can teach efficiently in any capacity, let alone full time.
22. DfES wrongly considered his application under the 1997 Regulations and have failed to issue an apology for having done so.
Submissions from DfES

23. The decision to stop Mr Tancred’s ill health benefits was taken following consideration of all the evidence available at the time.  

24. AXA PPP is contracted by the DfES to provide advice on whether an individual satisfies the criteria for receiving ill health benefits.  The doctors have a wealth of  experience and all advice given is completely independent and based upon all the facts.  At no time does the Department give a view as to what the outcome should be.  The medical advisers are asked to consider all applications in light of the Regulations which apply to an applicant’s circumstances.  The DfES is then entitled to reach an opinion based on the opinion provided. 
25. Capita who administer the Scheme on behalf of the DfES uses an electronic document management system to store teachers’ files.  All documents are scanned into the system and stored against the relevant teachers’ records.  In order to reduce the turnaround time for applications, the medical advisers have access to this system so that they can view the applications and all the supporting evidence as soon as it has been received by Capita.  When the application has been considered by the medical advisers their recommendation is typed directly onto Capita’s system as a file note.

26. Dr Waddy was chosen, as she is a senior member of the team of medical advisers at AXA PPP and was not involved in the original decision or any of the subsequent reviews.  As such, she was in an ideal position to review Mr Tancred’s case when instructed to do so by the Pensions Ombudsman.  She would therefore have had regard to the requirements as specified in the Regulations, and there is no evidence that she has not done so and carried out a review of all the available evidence and made a recommendation to the Department on that basis.  Her opinion cannot be construed therefore as meaning that Mr Tancred could return to teaching if he were “incapable by reason of infirmity of mind or body of serving efficiently as such.”
27. This case has been considered by several doctors, each having regard to the evidence and the medical criteria and each has concluded that Mr Tancred does not meet the criteria.  

28. It is incorrect to say that the use of words ‘fit to teach’ have been avoided.  Throughout this case the DfES has maintained that Mr Tancred no longer satisfies one of the key criteria for getting ill health benefits, that being, his fitness to teach.  

29. It is also inaccurate to claim that none of the medical reports infer that Mr Tancred is able to return to teaching.  Dr Waddy’s statement that Mr Tancred was capable of returning to teaching should be taken to mean that he could do so efficiently.

30. The penultimate sentence of Dr Faith’s report of 28 May 2002 states ‘I am not of the opinion, however, that, if motivated, Mr Tancred could not return to work as a teacher’.  Dr Faith goes on to say ‘At the present time, he is not, suffering from any formal disorder and is not in need of any treatment’.  

31. The statutory criteria under which Mr Tancred’s original application was considered was that he was ‘incapable of teaching full time for the foreseeable future’, and any review carried out on his case would have been considered on the same basis.  

CONCLUSIONS

32. In my earlier determination I commented that the DfES seemed to have mis-interpreted Dr Faith’s report and asked it to review the medical evidence and in particular whether Mr Tancred had ceased to be incapacitated by virtue of being fit to teach.  I note that the DfES say that such review was conducted by Dr Waddy.  I have reservations about that.  A medical adviser’s role is surely to produce advice.  That is not the same as taking an executive decision.
33. The DfES say that Mr Tancred’s original application was considered on the basis that he was incapable of teaching full time for the foreseeable future and that any review would be considered on the same basis.  However, Dr Waddy has not stated that Mr Tancred was capable of teaching full time for the foreseeable future.  She chose to use a different terminology namely that he could teach in some capacity in some establishment.  Despite the submission from DfES I cannot imply from the latter expression that she meant the former.
34. In a previous determination of mine, (ref K00909), I demurred from DfES’s view that a teacher could be seen to be able to pursue his normal employment only if some other employer accepted very considerable adjustments to the normal way of working so as to restrict the teacher concerned to teaching smalls groups of children in carpeted rooms.  I expressed concern in that previous determination about denying ill health retirement if the teacher concerned could undertake any type of teaching. 

35. I have a similar concern here: DfES’s view that Mr Tancred is fit to teach ‘in some capacity in some establishment’ is not the same as finding him capable of serving efficiently as a teacher.
36. Dr Waddy has not provided an opinion that Mr Tancred is fit to teach full time. I am conscious, however, that neither “fit to teach” or “full time” appears in the relevant Regulation. The right question to be asking is whether Mr Tancred is still incapable by reason of infirmity of mind or body of serving efficiently as a teacher.  

37. Mr Tancred has suggested that I should answer that question.  However, it is inappropriate for me to substitute a decision for one that should and can be reached by the DfES.  It is for the DfES to reconsider this matter and produce the answer to that question.
DIRECTION

38. Within 56 days the DfES must seek a further medical opinion and reach a view as to whether Mr Tancred continues to meet the Scheme’s definition of incapacity.

DAVID LAVERICK

Pensions Ombudsman

21 December 2006
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