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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr R J Clark

	Scheme
	:
	British Aerospace Pension Scheme

	Trustees
	:
	BAE Systems Pension Funds Trustees Limited


MATTERS FOR DETERMINATION

1. Mr Clark has complained that the Trustees have not properly considered his eligibility for an immediate pension on the grounds of ‘chronic ill health’ or ‘incapacity’.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Trust Deed and Rules

Rules effective from 6 April 1997 (the ‘1997 Rules’)

3. Rule 5.2 provided,

“Early retirement (not Chronic Ill-health)

A Member who retires from Service (other than because of Chronic Ill-health) before Normal Retirement Date and who has reached age 50 or is leaving because of Incapacity may, if the Trustees and the Principal Company consent, choose a pension that starts on the first day of the month following or coincident with the Member’s retirement.

The pension will be equal to the greater of:

5.2.1 the Member’s Earnings Related Pension, reduced by the application of a factor agreed between the Trustees and the Principal Company after taking actuarial advice; and

5.2.2 the pension that can be provided by the Member’s Individual Pension Account.

The Trustees may, with the consent of the Principal Company, agree to waive the reduction in the Member’s Earnings Related Pension, or vary its amount, in accordance with notices issued to Members by the Principal Company from time to time. In particular, under the notice in force at the date of these Rules, there will be no reduction in the Member’s Earning Related Pension if the Member retires from Service after reaching age 55 …”

4. ‘Incapacity’ was defined as,

“… physical or mental deterioration or any other condition which, in the opinion of the Trustees, results in a Member’s being permanently disabled from consistently undertaking the primary duties of his normal occupation.”

5. Rule 5.3 provided,

“Early retirement through Chronic Ill-health

If a Member retires from Service before Normal Retirement Date because he is suffering from Chronic Ill-health, the Trustees, on the Member’s application and with the approval of the Principal Company, may grant the Member a pension that starts on the first day of the month following or coincident with the Member’s retirement …”

6. ‘Chronic Ill-health’ was defined as,

“… physical or mental deterioration or any other kind of condition which, in the opinion of the Trustees:

(a) results in the Member’s being permanently unable to undertake any regular work for an Employer or any other employer; or

(b) seriously impairs the Member’s earning capacity.

In forming their opinion the Trustees will have regard to (but will not be bound by) reports submitted by the Employer’s medical adviser and/or the Member’s general practitioner, and/or any other medical evidence as they think fit.”

Rules effective from 1 May 2002 (the ‘2002 Rules’)

7. The 1997 Rules were replaced (by Deed dated October 2002) with effect from 1 May 2002. Rule 5.2 remains essentially the same but for the inclusion of the provision that,

“The Trustees may also, with the consent of the Principal Company, agree to waive the reduction in the Member’s Earnings Related Pension, or vary its amount, if the Member:

(a) retires from Service because of Incapacity; and

(b) is permanently disabled from doing both the job in which he or she is employed immediately before leaving Service and any reasonable alternative job offered by the Employers.

If the Member retires from Service because of Incapacity, the Trustees may from time to time require evidence of the Member’s state of health …”

8. The definition of ‘Incapacity’ remains the same. Rule 5.3 remains essentially the same but for the inclusion of the words ‘or she’ after ‘he’ in the first sentence. The definition of ‘Chronic Ill-health’ remains the same.

Background

9. Mr Clark was employed by BAE Systems as a quality control technician. He applied for ill health retirement. In October 2001, Mr Clark was informed that, whilst the Trustees were sympathetic to his medical needs, they had not agreed to his application for ill health retirement. No specific reasons were given for the Trustees’ decision in this letter. Mr Clark was told that he could re-apply in one year if he felt that his condition had deteriorated or he could appeal. Mr Clark signed an appeal form on 29 November 2001. He stated that his application was made on the basis of three main conditions: vascular disease in his legs, hands and arms, osteoporosis in his neck, and arthritis. Mr Clark said in his appeal form that, since his application, there had been further deterioration in all three conditions and there were clinical findings, which had not been considered when his application had been refused. Mr Clark gave the names and contact details of two surgeons, Mr Hobbs and Mr Morris, who had been treating him.

10. Dr Spencer-Smith (an occupational health physician) wrote to Aon Occupational Health (Aon), who provide medical advice for the Trustees, on 7 February 2002. He explained that Mr Clark had two main problems; peripheral vascular disease, which appeared to be progressive, and osteoarthritis, mainly affecting Mr Clark’s right hip. Dr Spencer-Smith outlined the treatment Mr Clark had received to date and his continued medication. He concluded,

“At his work he has latterly been on light duties, working in the PCB area which is mainly sitting at a workbench. His previous work was clambering around complete systems.

He continues to smoke approximately 30 cigarettes a day, and has been advised of the connection between smoking and his circulation on many occasions.

Mr. Hobbs, the orthopaedic surgeon had (sic) now apparently advised that he is ready for a right hip replacement. As mentioned earlier he wishes to discuss this further with his GP, and will consent or not in due course. I had no doubt that he is getting considerable discomfort from the right hip, and possibly from his back. If the right hip operation proceeds and is successful, there is every reason to think that his mobility and pain will be improved. As Mr. Morrison, vascular surgeon, has commented once his ability has improved on the right, then he may get more intermittent claudication, which in turn may lead to further vascular surgery on that side. I note that he has not been at work since June 2000. It seems likely to me that he would be able to do a sedentary job on a part time basis, but would not be able to return to inspecting arrays, even if he had a hip replacement. Given his past history the vascular insufficiency is likely to progress. I presume that if he did take up employment within the same company on this basis, or with another company, then his earning capacity would be impaired. The trustees would be better placed to consider if his earning capacity would be seriously impaired.”

11. Mr Clark’s solicitor has confirmed that Mr Clark received a copy of Dr Spencer-Smith’s report on 24 March 2002.

12. Dr Wallington (an Accredited Specialist in Occupational Medicine) prepared a report for Aon on 1 March 2002. He referred to Mr Clark having been seen by ‘one of our associates’ on 7 February 2002. Dr Wallington then quoted the eligibility criteria contained in the Scheme Rules and confirmed that he had reviewed reports from the orthopaedic and vascular surgeons. He confirmed that he had not seen Mr Clark himself. Dr Wallington commented,

“Mr Clark is 57 years old, a quality control technician for BAE Systems. His medical conditions are:

Peripheral vascular disease, exacerbated by his refusal to stop smoking. He has had pervious surgery to improve the blood flow to his left leg and whilst there were one or two initial complications, these have been dealt with successfully. He also has symptoms in the right leg, although these are currently not sufficient to warrant surgery. Although he has vascular disease elsewhere, it has not been found to be of major concern.

Osteoarthritis of the right hip. The surgeon feels that it is appropriate for him to consider surgery and indicates that Mr Clark would be restored to pain free movement were he to undergo surgery. There do not appear to be any contra indications to him undergoing such surgery.

He takes medication to assist with the pain and to help his circulation. His blood pressure would be considered normal for his age in someone who smokes.

Mr Clark could have surgery to improve his mobility and decrease his pain. He might then need further surgery to help the circulation in his right leg. His condition would fall under the Disability Discrimination Act.

On the information provided in the reports, Mr Clark would be capable of a largely sedentary job, e.g. bench fitting type work, but this may be extended to other work once he has had surgery to his hip. After surgery it would not be sensible for him to climb ladders or work at heights and he would not be able to carry out heavy work.

In conclusion, using the above definitions for chronic ill health and incapacity there does not appear to be a medical reason why he could not carry out some sedentary bench fitting type work which I understand is the current nature of his job.

As a result he does not meet the requirements for the granting of an ill health pension, either under the Chronic Ill Health or Incapacity definitions”

13. On 8 April 2002, Mr Clark was informed by the Group Pensions Service Centre (GPSC) that they had checked with Aon and no further medical evidence was due to be obtained. He was told that Aon had obtained reports from Mr Hobbs and Mr Morris and that these had been considered by Dr Wallington. The GPSC referred to Mr Clark’s consultation with Dr Spencer-Smith, whom they described as ‘one of Aon’s network providers’. Mr Clark was told that Dr Wallington ‘over-viewed’ Dr Spencer-Smith’s report. He was also informed that the contents of Dr Spencer-Smith’s report and his medical profile would be made know to the Trustees’ Discretionary Committee. 

14. Mr Morris wrote to Aon on 15 January 2002,

“SUMMARY
Mr Clarke (sic) has reasonably wide spread peripheral arterial disease. He has a currently patent left femoral popliteal bypass graft. He has an occluded right superficial femoral artery, but this is not leading to major symptoms at present. I suspect it will become symptomatic once he has had replacement of his right hip. At present I do not plan any further investigations into his arterial tree and would not do so unless his disease de-stabilizes. His upper limb ischaemia may be monitored symptomatically.

PROGNOSIS

There is likely to be continued deterioration in his peripheral arterial disease, particularly in the presence of continued smoking.”

15. Mr Hobbs also prepared a report for Aon, in which he concluded,

“OPINION AND PROGNOSIS
Mr. Clarke is now a 57 year old man suffering from worsening arthritis in the right hip but also suffering from vascular disease requiring investigation and follow up or treatment. I have no doubt that at the appropriate time we can restore Mr. Clarke’s ability to function in a relatively pain free manner by hip replacement surgery. Whether surgery is likely to produce a good result and/or complications, however, depends largely on the state of his peripheral vascular system and an opinion on this should be sought from the appropriate consultant.

I am not actually aware of Mr. Clarke’s occupation and, therefore, have to be a little circumspect in my comments on orthopaedic support for early retirement. If he is in a relatively sedentary occupation I have no doubt that hip replacement would restore his ability to work for at least a further ten years. His eligibility for hip replacement, however, depends entirely on the circulatory status and a separate report must be requested.”

16. On 7 May 2002, the GPSC notified Mr Clark that the Trustees had not approved his application. He was not given a reason for this decision. Mr Clark’s employment was terminated on the grounds of capacity on 31 July 2002. He was, however, offered early retirement but with a reduced pension.

17. Mr Clark was provided with a form to complete in order to appeal against the Trustees’ decision. The notes accompanying the appeal form stated that, where an appeal has been rejected, the member could activate the Scheme’s Internal Dispute Resolution (IDR) procedure. Mr Clark appealed through the IDR procedure. Mr Clark’s appeal was not upheld at Stage One. In a letter dated 13 September 2004, the Pensions Director explained the reasons why Mr Clark’s appeal had been unsuccessful. He referred to a ‘stringent procedure’ which the Trustees followed, and which he outlined:

· A completed medical retirement application is received by Group Pensions and includes a report from the site Medical Officer,

· The documents are sent to the Scheme Medical Adviser, who may request reports from the member’s GP and/or Consultants,

· The Scheme Medical Adviser makes a recommendation to the Trustees,

· This recommendation, together with full case details, is considered by two members of the Trustees’ Discretionary Committee in order for them to reach a decision,

· The decision is notified to the member,

· In the event of an appeal, the case is referred back to the Scheme Medical Adviser for review. The Scheme Medical Adviser may recommend that the member attend an independent medical assessment,

· The full Discretionary Committee then consider the application in the light of the further medical evidence.

18. The Pensions Director said that, based on the evidence presented, the advice of the Scheme Medical Adviser was that Mr Clark was not a suitable candidate for medical retirement and that this view had been confirmed by the result of the independent medical assessment. The Pensions Director provided a list of all the medical evidence considered. This included letters from various doctors and medical notes dating back to July 1986. Mr Clark invoked Stage Two of the IDR procedure.

19. The Trustees sought further advice from Dr Wallington and sent him Mr Clark’s job description. Dr Wallington responded on 26 January 2005,

“Mr Clark’s job required a number of varied tasks. In the report of the examining physician, it was clear that Mr Clark had been accommodated by being allowed to work restricted duties. As such, the medical evidence at the time gave no indication that he was incapable of such activity. Such adjustments are required under the Disability Discrimination Act and is in fact good occupational practice in any case.

In addition, Mr Clark could have further treatment to improve his condition. There was, therefore, no medical evidence to suggest he was permanently incapable of doing his own job, particularly if reasonable adjustments were made.

The job capability report dated 31.3.2000 indicated a wide variety of activities required but gave no indication as to the amount of time spent on each activity. The job description provided with your letter gives no clearer indication of the role in terms of physical activity and quite frankly would have added nothing to my previous decision.

Mr Clark is capable of semi-sedentary work and this can further be improved with the treatment described by his own specialist. I therefore do not consider his job description adds anything to the situation.

In respect of the second question regarding my opinion differing from Dr Spencer-Smiths, I would make the following comments:

In carrying out my assessment of the case I did in fact review a complete file of information not just the report of Dr Spencer-Smith.

Clearly, Dr Spencer-Smith’s opinion was merely one of a number that I reviewed but the Trustees should be aware that I also had medical reports from his own specialists which naturally have added to the formulation of my own opinion.

Clearly, Dr Spencer-Smith is entitled to his opinion and as a Consultant Occupational Physician, I consider that I have acted entirely appropriately in reaching my decision following review of a number of separate medical reports.”

20. The job capability report had been completed by the Company’s medical adviser and stated that Mr Clark had been working in Quality Assurance. This was described as a sedentary job involving the inspection of relatively small pieces of equipment. Mr Clark’s job title was Quality Technician. The job description provided by BAE Systems gives a brief description of the job as follows;

“To examine equipment produced, bought or refurbished for a potential or actual customer and determine its fitness for purpose by reference to relevant drawings, specifications, standards, orders etc.

To carry out audits of processes, departments, suppliers and operations and produce records of work carried out.”
The job description contains no indication of what Mr Clark’s duties entailed by way of physical effort, i.e. whether they were sedentary or otherwise.

21. The Trustees’ decision under stage two of the IDR procedure was issued on 14 February 2005. His appeal was not upheld.

22. About the question of Mr Clark continuing in employment with BAE Systems on the basis of restricted duties, BAE Systems say,

“… at the time in question the Cowes site was in the middle of a redundancy exercise. These exercises in their own right generate job opportunities … BAE Systems would seek to back fill these opportunities with people potentially or actually at risk of compulsory redundancy. However the impetus is to reduce the number of roles. This limits our ability to redeploy everyone.

… Given Mr Clark’s health issues … and his expressed willingness to leave the Company … it is unlikely that he would have been considered for any of the roles available as the roles were too physical in terms of manual activity … or were of a job category beyond the level Mr Clark would reasonably be expected to retrain for.

…

In summary, Mr Clark could have been offered another job however in reality there was not considered one suitable to offer, and … it was understood that Mr Clark had a preference to leave BAE Systems.”

SUBMISSIONS

From the Trustees

23. The reports provided by Dr Spencer-Smith, Mr Hobbs and Mr Morris were technical reports. The primary report provided by Aon included an interpretation and evaluation, for a lay readership, of these reports. The Trustees consider that this represents best practice. It is appropriate that they should base their decision on an assessment from an expert in occupational medicine, who has the expertise to interpret and evaluate specialist medical reports.

24. The fact that Mr Clark’s GP had provided certificates of ill health for a period of two years and that Mr Clark’s employment was terminated on the grounds of capacity is irrelevant to the question of whether he was suffering from Incapacity or Chronic Ill Health.

25. An employee may be absent, under certification by his GP, and an employer has to accept that he is too unwell to attend work. If this continues indefinitely, it may become necessary to dismiss the employee. However, this is not dismissal on the ground of ill health as such, but because the employee is not working, his or her non-attendance being explained by the continuing ill health. This can arise when the ill health is not permanent, i.e. likely to last until normal retirement age. In order to qualify under the Scheme rules, the member’s condition would have to be assessed as permanent.

26. The Trustees did not refuse to give consent to a medical retirement pension for Mr Clark. The question did not arise because they concluded that the tests for Chronic Ill Health or Incapacity were not met.

27. The Trustees are happy to accept that they were heavily influenced by Dr Wallington’s report. The purpose of the report was to undertake a thorough review and give an opinion and recommendation as to whether Mr Clark met the tests for Chronic Ill Health or Incapacity.

28. The Trustees consider that they have discharged their duties. In particular,

· Dr Wallington did not take over their role,

· Their role did not involve a discretion as such but a decision as to whether a certain state of affairs existed,

· Dr Wallington’s report received a full and careful consideration,

· They noted the difference of opinion or emphasis between Dr Wallington and Dr Spencer-Smith and queried this. They concluded that Dr Wallington’s view was to be preferred. Aon was employed to give an independent and expert analysis of the primary medical information and the Trustees felt able to give a priority to Dr Wallington’s opinion.

29. Dr Wallington dealt with whether the Incapacity test had been met and concluded that Mr Clark was capable of sedentary bench fitting work. Mr Clark has said that his job did not only involve sedentary work. He had latterly been accommodated by a restriction of his duties. The primary duties of his occupation should be taken as comprising these restricted duties. Any other interpretation would lead to the absurd result that an employee who was working perfectly happily on accommodated work could be suffering from Incapacity at the same time.

30. The courts have held that a test of incapacity may be read as containing an implied requirement for the condition to be permanent. The prognosis for Mr Clark’s hip problem gave reason to think that he would become more mobile in the future and this would enable him to return to a greater variety of duties.

31.  Mr Clark has asked for the reimbursement of his legal costs but this is not an exceptional case in which the award of such costs would be appropriate. It was not necessary for Mr Clark to involve lawyers. There has been no obstructiveness or lack of transparency on the part of the Trustees.

On Behalf of Mr Clark

32. The Trustees have a duty,

· To obtain adequate medical evidence upon which the base their decision,

· To reach the decision themselves,

· Not to make a decision which no reasonable body could arrive at.

33. It is not correct to say that the reports provided by Dr Spencer-Smith, Mr Hobbs and Mr Morris were technical reports.

34. Mr Morris’ report is the most technical. It does not deal with the issues to be determined by the Trustees and this is the result of a failure by the Trustees to ask Mr Morris the correct questions.

35. Mr Hobbs was also not appropriately instructed or asked the correct questions by the Trustees.

36. It is clear from Dr Spencer-Smith’s report that Mr Clark fulfils both the definition of Chronic Ill Health and Incapacity.

37. The Trustees should have been aware that Mr Clark’s role is not sedentary bench fitting work. Dr Wallington’s reference to sedentary bench fitting work indicates that his report is flawed and the Trustees should have been aware of this.

38. The fact that Mr Clark’s GP had provided certificates for ill health absence for two years was a relevant factor.

39. BAE Systems say that Mr Clark’s employment was terminated due his continuing absence from work because of ill health.

40. The Trustees had not undertaken a critical analysis of Dr Wallington’s report. In particular, they did not investigate Dr Wallington’s reference to Mr Clark undertaking restricted duties.

41. Mr Clark was undertaking light duties because he was unable to do anything else. His job description/role had not been changed by his employer and still required him to ‘clamber around and complete systems’.

42. The Trustees should have had a clear statement of Mr Clark’s job description and this should have been supplied to all the doctors asked to provide reports. Dr Wallington, unlike Dr Spencer-Smith, did not have the benefit of meeting Mr Clark and asking him what his job entailed.

43. The reports deal primarily with the question of Chronic Ill Health and little thought was given to whether Mr Clark met the Incapacity test. The fact that Mr Clark had been absent from work because of ill health for two years indicates that he was prevented from carrying out the primary duties of his normal occupation.

44. If the Trustees accept Dr Spencer-Smith’s conclusion, that Mr Clark was only capable of part time sedentary work, this could not be anything other than ‘a serious impairment to a man’s earning capacity’.

45. Mr Clark has put forward a claim for the payment of the legal costs he has incurred. His solicitor has submitted a schedule of costs for the period 15 October 2001 to 11 March 2006 amounting to £8,181.64. This includes £675 counsel’s fees. In support of that claim the solicitors say that Mr Clark was not in good health at the time his employment ceased and he was not used to dealing with legal documents. His application for a pension appeared to be dealing with complex medical issues. Mr Clark says he was advised by the Citizens Advice Bureau to seek the help of a local solicitor.  The Trustees are appropriately advised and assisted and he also needed to be appropriately advised and assisted.
CONCLUSIONS

46. The Scheme Rules provide for a member to receive an immediate pension if he retires because he is suffering Incapacity or Chronic Ill Health. Incapacity is defined as a condition which results in the member being permanently disabled from undertaking the primary duties of his normal occupation. Thus, an appreciation of what those primary duties are is needed in order to assess whether the criteria is met. To meet the definition of Chronic Ill Health, the member must be permanently unable to undertake any regular work or his earning capacity must be seriously impaired. The decision, as to whether a member is suffering from Incapacity or Chronic Ill Health or, indeed, neither, falls to the Trustees.

47. It is a nonsense for the Trustees to say that the fact that Mr Clark’s GP had provided certificates of ill health for a period of two years and that Mr Clark’s employment was terminated on the grounds of capacity is irrelevant to the question of whether he was suffering from Incapacity or Chronic Ill Health. I assume that what they meant to say was that, while relevant, such facts do not, of themselves, establish that the Scheme’s criteria are met. It would be quite right to say that a member could indeed be dismissed on grounds of incapacity and yet not be regarded as meeting the pensions scheme’s definition of that term.  For example, dismissal could depend on his immediate ability to do his job whereas the scheme’s criteria refers to the condition being permanent. Thus, someone might be immediately incapable (and thus be dismissed) even though his condition is not permanent and therefore does not enable him to meet the definition of incapacity or chronic ill health. 

48. The Trustees have pointed out that the prognosis for Mr Clark’s hip problem suggested that he could expect to achieve greater mobility, which would enable him to return to a wider variety of roles. However, the ability to return to a wider variety of roles is not necessarily the same as an ability to undertake the primary duties of his normal occupation. 

49. The Trustees acknowledge that Mr Clark had been moved to restricted duties prior to going on sick leave. Their contention is that it is those restricted duties which should be taken as his normal job. Whilst I can understand the  view that a member should not be offered ill health retirement where he can perfectly well be accommodated by restricting his duties, the Rules nevertheless define Incapacity in terms of the member’s ability to undertake the primary duties of his normal occupation. The restricted duties an employee may be forced to undertake because of his state of health are not the same as the primary duties of his normal occupation.

50. The various medical advisers (including Dr Wallington) agree that, even after surgery on his right hip, Mr Clark will only be capable of pursuing a largely sedentary occupation. Thus, the question the Trustees should have been asking is whether the primary duties of his normal occupation involve activities unsuitable for someone who can undertake only largely sedentary work.

51. It is clear that Mr Clark does not meet the definition of being permanently unable to undertake any regular work:  there appears to be a consensus of opinion amongst the medical advisers that Mr Clark is, or will be, capable of some, albeit largely sedentary, work. But the Chronic Ill Health criteria is also met if the member’s condition means that his earnings capacity is seriously impaired. I am not persuaded that this question has been adequately addressed by the Trustees,  if indeed it has been addressed at all.  If Mr Clark is capable only of sedentary work, his earning capacity may or may not be seriously impaired. The Trustees have simply not obtained sufficient information to enable them properly to reach a decision on this.

52. The decision as to whether a member is suffering from Incapacity or Chronic Ill Health is for the Trustees to make. I have no reason to dispute their assertion that this decision was not left to Dr Wallington. I can see nothing wrong with Trustees seeking advice from their own adviser as to the contents of medical reports.
53. If Trustees are seeking not just advice about a member’s medical condition but also an opinion as to whether the scheme’s criteria are met, then Trustees need to provide their advisers with adequate information upon which to offer an opinion and should ensure that the person from whom they are seeking advice is qualified to give it. It does not seem to me that a doctor, whether in occupational health or any other speciality, is a likely source of advice on whether a person who can undertake only sedentary work should be regarded as having his earnings capacity seriously impaired. That does not involve a medical judgment On the other hand, properly briefed, a doctor may be a useful source of advice as whether a person can undertake the normal duties of his post.  The information provided for Dr Wallington concerning Mr Clark’s duties was clearly inadequate for the purpose of providing such advice.

54. In view of the criticisms I have made, I am directing that the matter be remitted to the Trustees for a fresh decision to be taken.
55. As to his costs, I have noted that a Schedule originally submitted to me included the costs involved in advising Mr Clark about a Compromise Agreement which related to the termination of his employment, although the revised schedule (in the sum set out in paragraph 45) no longer includes such a claim. It does, however, claim to be a schedule of Costs incurred in the Newport County Court and includes matters which relate to the early stages of Mr Clark’s dispute about his pension, including the preparation of a witness statement in December 2002, which set out Mr Clark’s version of the history of the matter.
56. I do not disagree that members, such as Mr Clark, should have appropriate advice and assistance available to them in circumstances where a disagreement as to their entitlement arises. However, legal representation is not a requisite or indeed normal feature of application being made to me or of applications being pursued through a scheme’s internal dispute procedure. In both circumstances, appropriate advice and assistance is readily available free of charge from the Pensions Advisory Service. That Mr Clark was pointed towards solicitors by the Citizens Advice Bureau may well have been because he was also raising other issues on which the solicitors were apparently instructed. I do not accept that this should expose the Trustees to a liability to meet the costs claimed.  I do recognise that the interpretation of the rules of the Pensions Schemes is not an easy task without some expert assistance but that assistance is available from bodies such as The Pensions Advisory Service. Moreover one of the features of the Ombudsman’s process is that I will make my own inquiries and take the initiative in pursuing arguments which may not have occurred to the parties to the dispute.  I am not persuaded that the involvement of lawyers on the part of Mr Clark was reasonably necessary; nor am I persuaded of the reasonableness of the work thereafter undertaken. 
57. My direction provides a modest amount of compensation to reflect the time and trouble needed in bringing a complaint to me: that Mr Clark should have chosen to deliver his complaint by using a metaphorical Rolls Royce rather than by using public transport does not justify a payment for the more expensive form of transport.
DIRECTIONS

58. I now direct that the Trustees shall, within 6 weeks of the date hereof, reconsider Mr Clark’s application and issue a further decision. In so doing, they should take account of the criticisms I have made.
59. Within 28 days of this determination, the Trustees should make a payment of £250 to him as redress for the injustice, in terms of distress and inconvenience, caused by their maladministration.
DAVID LAVERICK

Pensions Ombudsman

3 January 2007
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