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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs Mary-Anne Richards

	Scheme
	Teachers' Pension Scheme (the Scheme)

	Respondents
	Teachers' Pensions
The Department for Education



Subject

Mrs Richards complains about:

· Teachers’ Pensions in relation to the delay in transferring her benefits to another provider; and

· the Department for Education in relation to their subsequent handling of the matter.

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against both parties because:
· Teachers’ Pensions should have provided a guaranteed Statement of Entitlement within three months of Mrs Richards’ request. Had they done so, Mrs Richards would have been able to transfer before an embargo was imposed; and

· the Department of Education delayed in dealing with the complaint.

DETAILED DETERMINATION

Legislation 

Pensions Schemes Act 1993

“93A Salary related schemes: right to statement of entitlement

(1) The trustees or managers of a salary related occupational pension scheme must, on the application of any member, provide the member with a written statement (in this Chapter referred to as “statement of entitlement”) of the amount of the cash equivalent at the guarantee date of any benefits which have accrued to or in respect of him under the applicable rules…

(2) In this section-

…

 “the guarantee date” means the date by reference to which the value of the cash equivalent is calculated, and must be-

(a) within the prescribed period beginning with the date of the application, and 

(b) within the prescribed period ending with the date on which the statement of entitlement is provided to the member.”

“94 Right to cash equivalent

(1) Subject to the following provisions of this Chapter-

…

aa)
 a member of a salary related scheme occupational pension scheme who has received a statement of entitlement and has made a relevant application within three months beginning with the guarantee date in respect of that statement acquires a right to his guaranteed cash equivalent…”

The Occupational Pension Schemes (Transfer Values) Regulation 1996

“6 Guaranteed statements of entitlement 

Subject to paragraph (1A), the guarantee date in relation to a statement of entitlement must be-

within the period of three months beginning with the date of the member’s application under section 93A of the 1993 Act (salary related schemes: right to statement of entitlement)  for a statement of entitlement; or 

where the trustees are unable to provide a statement of entitlement for reasons beyond their control within the period specified in sub-paragraph (a), within such longer period not exceeding six months beginning with the date of the member’s application as they may reasonably require.”

Material Facts  
1. On 12 January 2010 Mrs Richards wrote to Teachers’ Pensions saying “Please send me a note of my expected pension at retirement and a figure representing the current transfer value”. She added that if the transfer value would hold up a reply, she would like the answers separately. Teachers’ Pensions provided an estimate of her retirement benefits alone on 28 January.

2. On 8 February, Mrs Richards wrote to Teachers’ Pensions and asked again for the details of the transfer value, plus any associated release forms.

3. On 19 February, Teachers’ Pensions informed Mrs Richards that before they undertook a transfer value calculation, they required a formal request from her new pension provider. 

4. A cash equivalent transfer value estimate was issued on 29 March 2010, I think in response to the original 12 January request. The figure of £24,869.93 was expressly described as an estimate.  The document said that details of Mrs Richards’ Guaranteed Minimum Pension (GMP) were not included, and that “Transfer values have to take account of the GMP earned by the member… because benefits from the TPS are increased and the factors used in the calculation of a transfer value take this into account…”. Consistently with the figure being described as an estimate, there was no guarantee date.

5. On 6 April, Mrs Richards instructed her financial adviser to transfer her benefits in the Scheme to a drawdown arrangement with Winterthur. Winterthur submitted the necessary forms to Teachers’ Pensions on 12 April.

6. Mrs Richards had two periods of pensionable employment in the Scheme – from 1 September 1977 to 26 June 1983, and then from 12 October 1992 to 31 August 1994, and as such HMRC held two separate periods of GMP. Teachers’ Pensions needed to obtain Mrs Richards’ GMP figure and on 14 June, they wrote to HMRC asking that they link Mrs Richards’ periods of service. Teachers’ Pensions say that HMRC advised them to wait five to six weeks before requesting the amount of GMP.

7. On 28 June, following the 22 June “Emergency Budget” and the Chancellor of the Exchequer’s decision to change the public sector pension increase link  from the retail price index to the consumer price index, transfers (other than some transfers of a specific type) were apparently suspended indefinitely. The decision appears to have been made by the Department for Education.

8. Teachers’ Pensions requested Mrs Richards’ GMP from HMRC on 22 July 2010 and informed Winterthur that they could not provide a calculation of the transfer value until they had this information. 

9. Teachers’ Pensions issued a reminder to HMRC on 24 August and on the same day wrote to Winterthur telling them about the transfer embargo. 

10. HMRC provided the GMP information on 31 August. 

11. On 1 October, the embargo was lifted.

12. On 18 December a guaranteed Statement of Entitlement was issued to Mrs Richards and the transfer was completed on 25 January 2011. The guidance note attached to the statement said that “In calculating a transfer value, account has to be taken of the GMP earned by the member…”. Teachers’ Pensions say there was a backlog of transfer requests which had built up because of the embargo and they dealt with them in date order.

13. In September 2010, Mrs Richards referred her complaint to the Pensions Advisory Service (TPAS) and they instigated the Internal Dispute Resolution (IDR) procedure. Teachers’ Pensions issued their first stage response on 4 January 2011. TPAS submitted the stage two appeal to the Department for Education on 19 January. No response or acknowledgement was received.

14. TPAS wrote again to the Department for Education in July and requested a reply to their earlier letter of 19 January. The Department for Education responded in August and said that they were “unclear on what basis Teachers’ Pensions have allowed this transfer to be paid” and would write again when they had more information.

15. TPAS followed up matters with the Department for Education in January 2012 to ask whether they were in a position to provide more information. No response or acknowledgement was received.

16. TPAS wrote again to the Department for Education in July. They replied in September and said they were currently investigating the matter and a full response would follow shortly.

17. The Department for Education replied in full in October. They said that the letter from January 2011 was overlooked, they did not receive the January 2012 letter and no action was taken from the July 2012 letter. They apologised and said they were satisfied with the basis of the transfer. When the matter was subsequently referred to my office, they offered Mrs Richards £200 in respect of the distress and inconvenience caused by their handling of the matter.

Summary of Teachers’ Pensions position  
18. A written statement of the estimated transfer value was supplied in accordance with the Pension Schemes Act 1993. When a member wants a guaranteed transfer value it is Teachers’ Pensions’ policy to request an application from the receiving scheme as confirmation that an actual transfer is likely, as opposed to an estimate. The right to a statement is not dependent on an intention to transfer, but a request for an estimate does not necessarily indicate that the member wishes to transfer out.

19. Mrs Richards requested that Teachers’ Pensions “send [her] a note of [her] expected pension at retirement and a figure representing the current transfer value”. It does not refer to an actual transfer or a new pension scheme. It is quite clearly a request for an estimate. There was no need therefore to produce a guaranteed transfer value.

20. The payment of a transfer value is subject to receiving a written application and GMP details are requested only where a written application to transfer out is received. There had been no such application and so GMP details were not requested.

21. The guaranteed Statement of Entitlement was issued on 18 December 2010. Had it been issued before the embargo, it would have been honoured provided Mrs Richards elected for the transfer value to be paid to the new scheme within the stipulated period of time.

Conclusions

Teachers’ Pensions

22. The legislation requires that on application a member must be provided with a statement of the cash equivalent transfer value on a guarantee date usually within three months of the application, but always within six months.

23. Teachers’ Pensions approach seems to be that a request from a member will result in an estimate (with no guarantee) and that to produce a guarantee they expect an application from the receiving scheme.

24. That approach is inconsistent with the legislation.  Mrs Richards was entitled to a guaranteed figure if she (rather than a receiving scheme) asked for one and whether she had an intention to transfer or not.  I presume that the reason that Teachers’ Pensions required evidence of intent was to limit the administrative burden of casual enquiries.  But the legislation restricts the frequency of such requests, no doubt to the same purpose.

25. If Teachers’ Pensions were to treat Mrs Richards’ 12 January letter as something other than an application compliant with the legislation they should, in my view, have made that clear straight away.  The distinction between the ways that they treat applications from members and applications from receiving schemes is (as I have said) unsupported by the legislation and its significance would be unclear to an ordinary member.

26. If Mrs Richards’ 12 January letter had been treated as a request for a guaranteed transfer value figure, then she should have received it with a guarantee date (unless there were special circumstance preventing it) of no more than three months later (12 April).  It took a little under three months for Teachers’ Pensions to provide the guaranteed transfer value figure after the embargo was listed.  Taking into account that there was a backlog by then, I shall assume that the guarantee date would have been no later than 12 March.

27. She then had three months within which to apply for the cash equivalent, thus acquiring a right to it.  Based on the estimate she made her decision with a matter of days so it is inevitable that she would have transferred before the embargo.  So for the purposes of calculating her loss, I shall assume a guarantee date of 12 March with the transfer completed on 12 April.

28. Turning briefly to the embargo itself, Teachers’ Pensions treated an application in April as being for a guaranteed transfer value.  If that had been Mrs Richards’ first application then she should have had a statement with a guarantee date in October at the absolute latest.  In fact a figure was not provided until the end of December.  I do not see how the embargo, even if it was a consequence of uncertainty following the Emergency Budget, could have overridden Mrs Richards’ statutory rights. If the embargo was necessary its maximum duration for any application could not have been more than six months from the date of application.  However, that is immaterial in view of my finding that the January letter should have been dealt with as an application under section 93A.

The Department for Education

29. I do not consider the Department for Education handled the complaint appropriately and correspondence was protracted. They have accepted that Mrs Richards should be compensated.   

Directions

30. Within 14 days of this Determination Teachers’ Pensions are to:

· establish the amount of cash equivalent Mrs Richards was entitled to had it been requested in January with a guarantee date of 12 March 2010;

· ask Winterthur what the difference in the actual value now of Mrs Richards pension arrangement and the value had the amount calculated above been paid on 12 April 2010 (invested in the same way).

31. Within 10 days of being advised of the difference by Winterthur, if it is positive Teachers’ Pensions are to pay it to Winterthur for Mrs Richards’ benefit.

32. Within 28 days of the date of this Determination Teachers’ Pensions and the Department for Education are each to pay Mrs Richards £200 as compensation for the distress caused by the maladministration I have found above.  
Tony King
Pensions Ombudsman

3 December 2013 
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