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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Dr John Yardley

	Scheme
	Police Injury Benefit Scheme

	Respondent(s) 
	Thames Valley Police Authority (the Authority)



Subject

Dr Yardley complains that Thames Valley Police Authority refuses to revisit his claim for injury benefit under Regulation 32(2) of the Police (Injury Benefits) Regulations 2006.
The Deputy Pensions Ombudsman's determination and short reasons

The complaint should be upheld against Thames Valley Police Authority because the Authority failed to consider Dr Yardley’s request under Regulation 32(2) correctly.
DETAILED DETERMINATION                             
Material Facts
The Police (Injury Benefits) Regulations 2006 (the 2006 Regulations)
1. The Police Injury Benefits Scheme provides for payment of benefit at different levels (known as “Bands”) for officers who have suffered injury in the course of their duties, and not through their own fault, depending on the extent to which their earning capacity has been reduced. An award may be made where the officer is disabled and that disablement is likely to be permanent. Band 4 is the highest level, for those assessed to have an earning capacity reduced by 80% or more. Band 1 is the lowest.
2. Whether the person is entitled to an award is determined in the first instance by the police pension authority. Before making that decision, the police pension authority must ask a selected medical practitioner (SMP) to confirm whether the person is disabled; whether the disablement is likely to be permanent; whether the disablement is the result of an injury received in the execution of duty, and the degree of the person's disablement. 
3. A reference to a person being permanently disabled is to be taken as a reference to that person being disabled at the time when the question arises for decision and to that disablement being at that time likely to be permanent. For the purposes of deciding if a person's disablement is likely to be permanent, that person shall be assumed to receive normal appropriate medical treatment for his disablement. 

4. An award may be reduced where the person has brought about or substantially contributed to the disablement by his own default. For the purposes of the Regulations an injury is treated as received without the default of the member unless it was wholly or mainly due to his own serious and culpable negligence or misconduct. 

5. Under Regulation 37, a police pension authority may review an individual’s award from time to time. When considering whether to revise an injury pension, the only question to be considered is the degree of the person's disablement.
6. The decision of the SMP on the question or questions referred to him is final (subject to rights of appeal). Where a person is dissatisfied with the SMP’s decision he may appeal against that decision. The appeal is referred to a board of medical referees (Police Medical Appeal Board or PMAB) to decide. The decision of the PMAB is final, subject to the provisions of regulation 32. 
7. Regulation 32 (1) provides for appeals to be heard by a court or a tribunal (depending on the circumstances). Regulation 32(2) provides that the police pension authority and the claimant may, by agreement, refer any final decision of a medical authority (either the SMP or the PMAB) for reconsideration. The SMP or the PMAB shall then reconsider their decision and, if necessary, issue  a fresh report. Subject to any further reconsideration under this regulation or an appeal under regulation 31, the new report shall be final. 
The Police Pensions Regulations 1987 (the 1987 Regulations)
8. Prior to April 2006, these were the Regulations in force.
9. Under Regulation A11, a benefit could be paid to an officer who suffered an injury received in the execution of duty. For the purposes of the Regulations an injury was treated as received without the default of the member unless it was wholly or mainly due to his own serious and culpable negligence or misconduct.

10. Regulation K3 said that where an officer has brought about or substantially contributed to the disablement by his own default, the police pension authority could reduce the amount of any ill-health or injury award payable to him by an amount not exceeding half of that to which he would otherwise be entitled.
Background

11. Dr Yardley was a police officer with Thames Valley Police until retiring on grounds of ill health in April 1995. He applied for an injury on duty award. At that time, the relevant regulations were the 1987 Regulations. The application was not initially successful but he appealed. Following review by a Home Office referee his appeal was allowed. He was diagnosed as suffering with post-traumatic stress disorder and assessed as having a loss of earnings capacity of 100%, placing him in Band 4.
12. In April 1997 a certificate was issued giving him an 80% loss of earning capacity. The diagnosis had changed from post-traumatic stress disorder to anxiety and depression. However, since he remained Band 4, he suffered no financial loss through this change.

13. Dr Yardley was reviewed in 2001, when there was no change to his Band. He was next reviewed in June 2004, when the SMP maintained the level at 80% but said Dr Yardley should attempt treatment; unless this were pursued within two years, it might be appropriate to consider apportioning the injury award. A further review date was set for two years’ time.
Facts relating to this complaint

14. The further review was carried out in 2006. Dr Yardley was asked to complete a questionnaire. He returned this, advising that he did not wish to see the SMP, who should obtain a report from his GP. Dr Yardley said that his condition had deteriorated since the previous review. The review concluded, however, that the degree of disablement should be reduced from 80% to 65%, placing him in Band 3. 
15. After asking about how to appeal the decision, Dr Yardley was advised he should appeal to the PMAB within 14 days. He sought to review the decision by way of the Scheme’s internal dispute resolution process (IDRP) and later submitted a complaint to the Ombudsman. My office initially advised him that his complaint could not be considered as he had not been through the appeals process. In the meantime, he had received legal advice about a possible appeal to the Crown Court. His solicitors wrote to the Authority in June 2007, saying there appeared to be confusion about the appropriate route for Dr Yardley to follow; they felt that an appeal to the PMAB was not appropriate, and that since the Ombudsman was considering his complaint, that was how the matter should proceed. Further correspondence followed but no further review or appeal occurred.

16. Dr Yardley withdrew his complaint to this office in 2008. He says he did not agree that an appeal to the PMAB was the correct way to proceed, and decided instead to await the next review, which he understood was then due. No review took place, however.
17. On 9 October 2011 Dr Yardley asked the Authority to reconsider the 2006 decision under Regulation 32(2). He said that the decision had been based on an inaccurate and misleading report from the SMP and various errors. He also asked why further medical evidence he had submitted in 2007 had never been considered. 

18. The Authority replied by email on 12 November 2011. The reply stated that the Authority would refer his case to an SMP to review his current situation, to see whether there had been any improvement or deterioration in his condition; and to consider whether he had pursued further treatment, as recommended in 2004. The email also expressed surprise that he had not appealed the decision in 2006. Finally, it suggested that it would be helpful if he attended a face to face review with the SMP.
19. In a further email sent on 25 November 2011, the Authority advised that it did not agree to his request for the matter to be reconsidered under Regulation 32(2); in the absence of any new relevant information the decision should stand. The email referred to the following factors:

· Having reviewed the legal advice obtained in 2006 the Authority had concluded that the Regulations were applied correctly; 
· When deciding whether a persons’ disablement was likely to be permanent, the individual was assumed to have received appropriate treatment and his refusal to undergo treatment was unreasonable; 
· He had been advised of his right of appeal under Regulation 32(1) and there was no reason why he could not have appealed at the time;

· Taking into account the timescales and the five year delay since the decision in 2006, the Authority considered he was well outside the timeframes for submitting a request.

20. The email concluded by saying that the Authority had said it would carry out a review in 2008 and, since it had not done so, a further review would now be undertaken under Regulation 37. He was asked to return to the UK in order to see the SMP (Dr Yardley now lives abroad).
21. In December 2011 Dr Yardley submitted a complaint under the IDRP. The Authority replied on 23 February 2012, addressing two issues – the alleged maladministration in relation to the 2006 decision; and the refusal to agree his recent request to reconsider the decision under Regulation 32(1). 
22. The Authority said that the decision in 2006 had been the subject of extensive correspondence and a complaint to the Ombudsman. The Authority had accepted that Dr Yardley had been given wrong information about time limits for an appeal and so agreed to waive time limits to enable him to appeal. It was his choice not to appeal but to seek to use the IDRP but the matter had never been resolved and once he withdrew his complaint to the Ombudsman no further action could be taken.  There was nothing to be gained by revisiting events that had already been subject to scrutiny and the fact was that he had not pursue an appeal at the time.
23. With regard to the request for reconsideration under Regulation 32(2), that could only happen where both parties agreed to it. Despite the complexity of the regulations and appeal arrangements, he had had ample opportunity to appeal the 2006 decision at the time, or following his initial approach to the Ombudsman. It would be unreasonable now to use Regulation 32(2) in lieu of an appeal at the time. It was, therefore, reasonable for the Authority to withhold its consent to a reconsideration. If, however, his circumstances had changed, his award could be reviewed under Regulation 37.
Summary of Dr Yardley’s position  
24. Dr Yardley says the main thrust of the reasons for the Authority refusing his request under Regulation 32(2) is the fact that he did not follow up an appeal at the time of the decision in 2006. The Authority later accepted he had been given incorrect advice about time limits for appeal. However, he had also been given legal advice that an appeal to the PMAB was not appropriate and he should have appealed to the Crown Court, but the time limit for that had passed.
25. The decision to refuse a reconsideration was not made correctly and was based on errors of law. The Authority has based its response on the application of the 1987 Regulations but, since the decision was made in October 2006, both the decision and his request for reconsideration should have been dealt with under the 2006 Regulations. 

26. A reduction in an award due to apportionment of fault, or to take account of the extent to which the incapacity is due to an injury in the course of duty, may only be made at the time the award is made. These issues cannot be considered on any subsequent review, where the only issue that can be considered is whether there has been a substantial change in the level of disablement. The review of benefits under Regulation 37 has been the subject of court cases and Ombudsman decisions – the most recent being the Deputy Ombudsman’s Determination in Doughty – which make clear how such reviews should be conducted. The Authority has not followed these decisions.
27. The award can only be made where an individual has suffered an injury in the course of their duty, and through no fault of their own. But the injury is to be treated as through no fault unless there is evidence that it was mainly due to “his own serious and culpable negligence or misconduct.” (Regulation 6(4)). When deciding whether the injury is likely to be permanent, the individual is assumed to receive normal appropriate treatment. This only relates to the question of whether the injury is likely to be permanent – it cannot be used at any review. The Authority did not consider this at the time of the original decision but unlawfully sought to introduce this at the later reviews. The claim that he contributed to his disablement by refusing to have treatment after retirement is not a relevant circumstance and so should not have been taken into account. There is no provision for the fact or nature of the injury itself to be reviewed. 
28. His injury on duty was determined in May 1996 by the Home Office appointed medical referee, who dealt with his appeal. It was determined to be post-traumatic stress disorder. That was a final decision, which could not be reviewed or changed, yet the Authority has changed it to anxiety and depression. This resulted in the SMP misdirecting himself, assessing his condition by reference to the wrong condition.
29. The SMP also took it upon himself to decide what treatment Dr Yardley should undergo, for the sole reason of bringing about a reduction in his degree of disablement. The Authority used this failure to undergo treatment (for the wrong injury) as an excuse to apply apportionment and default to his injury award. At a review, the SMP has a statutory duty to report on the degree of disablement and nothing else, and should confine himself to that duty. During the 2004 review, the SMP said the onus was on him and his wife to attempt interventions and treatments. The SMP gave detailed opinions and recommendations, including recommendations to his wife. These were not binding on him, his wife or the Authority. The SMP has no right to control his medical treatment. He failed to understand the Regulations and focused on the wrong medical condition. The Authority then failed to correct the SMP’s errors. 
30. At the last review, the SMP failed to carry out a medical examination, even though he was willing and able to attend an examination. During the 2006 review, he was given the choice of either travelling from Spain for an examination or having the review conducted in his absence. He was unable to travel to the UK due to his condition, but no alternatives were offered. The Authority made no allowances for his medical condition and thus prevented him from seeing the SMP and discussing his case properly. Any review may be unlawful where the individual is not allowed a medical examination and interview.

31. Regulation 33 says that if an individual “wilfully or negligently” fails to submit to an examination the Authority may make its decision on such evidence as it thinks necessary. However, he was not negligent or wilful in failing to attend an examination – he was happy to do so but this was not allowed. The SMP could not reach a valid conclusion that there had been a substantial alteration in the degree of disablement without a personal examination and interview. The Authority was not entitled to make a decision on such evidence and medical advice as it thought necessary as it had not passed the qualifying test of proving he was wilfully or negligently failing to attend.

32. The decision in the 2006 review and all other reviews has been based on an injury – anxiety and depression - which was not the relevant duty injury; post-traumatic stress disorder.

33. The refusal to agree a reconsideration was wrong. There should be a presumption in favour of reconsideration. The discretion under Regulation 32(2) must be used to promote the policy and objects of the Regulation, namely to provide a mechanism for correcting mistakes. The Authority’s refusal of his request was irrational; he had presented facts which could not be disputed – the wrong injury is recorded, as is the wrong degree of disablement. It was perverse to dismiss these facts. 

34. The Authority has argued that there is a need for finality. However, that is subject to the various routes of appeal, of which Regulation 32(2) is one. In Crudace
, the court said
“Whilst it is true that the Regulations do contain references to finality, each of those references is expressly made subject to the power in Regulation 32(2)… it may well be thought that the need for accuracy is at least as important as the need for finality.”

35. The Authority has made much of delays and missed opportunities to appeal. Dr Yardley denies that any such delays were of his making. His medical condition makes it very difficult for him to concentrate and to process information quickly when under pressure. The Authority has failed to make any allowances for his psychological needs, despite knowing that he is classed as having a ‘very severe disablement’. It has misinformed him on a number of occasions and failed to provide clear information about routes of appeal. It is unreasonable for the Authority to expect him to be an expert in these matters. 
36. The Authority has shown bias, neglect, inattention, delay, incompetence, ineptitude, perversity and arbitrariness – all elements of maladministration – yet has sought to shift the blame onto him for its own inadequacies. 

37. There was collusion between the then SMP and the Authority when they interfered with the appeal decisions made in 1996 and 1997. This earlier maladministration has resonated down the years, affecting all the subsequent decisions; the Authority has throughout been determined to believe that his injury is anxiety and depression, not post-traumatic stress disorder; and that the original degree of disablement was 80% when it was in fact 100%. The effect of this was that the 2006 decision reduced his degree of disablement from 80% to 65% (a reduction of 18.76%), putting him in Band 3. If that reduction had been applied to the correct degree of disablement, the change would have been from 100% to 81.24% - enough to keep him in Band 4. There would not have been a substantive change in his degree of disablement and, therefore, no change in his benefit award.
38. The Authority offered a fresh review under Regulation 37. Such a review would have led to a new final decision on his degree of disablement. He would then have had to commence a stressful and time-consuming appeal process, if the decision went against him. That would make it difficult to obtain repayment of money unlawfully deducted from his injury benefit as a result of the 2006 decision. The correct course of action was to reconsider under Regulation 32(2).
39. The current problems all relate back to the decisions in 1996 and 1997 to record the injury as anxiety and depression; all subsequent reviews have been starting from a false premise. There was collusion between the SMP and the Authority where they agreed to overturn the final decision of the Home Office appointed medical referee and adjust his degree of disablement from 100% to 80%. These caused an injustice that needs to be addressed and the Ombudsman should exercise discretion to look at the root cause of the matter. The court in Haworth
 confirmed that there is no limit to reconsideration under Regulation 32(2). To allow the reconsideration to be conducted fully, nothing should be done to place restrictions on that review. If the root cause is not addressed, any review now faces considerable problems; it would be assessing any alteration in degree of disablement since the last decision, which was in fact unlawful. Alternatively, the Ombudsman could ask the Authority to agree that all the reviews were unlawful and should be expunged.
40. Dr Yardley says he has suffered considerable distress and inconvenience having to pursue issues concerning his pension over the years, which is particularly difficult in view of his medical condition; any stress is even worse for someone with post-traumatic stress disorder. These problems have caused his health to deteriorate. He moved abroad to put some distance between himself and the Authority, which caused considerable financial loss due to the expense of moving. 
41. Finally he says that, although the Police Authority has agreed to reinstate his pension, backdated to 2006, there should be a direction specifying the time by which it must implement this, together with a direction for yearly cost of living rises and interest to be added.

Summary of Thames Valley Police Authority’s position  
42. Many of the points Dr Yardley has raised concern the refusal to consider him for an injury gratuity and the apportionment of the injury award in 2006, which were the subject of his previous complaint in 2008.
43. There was no deliberate intention to delay offering a review under Regulation 37(1) in 2008, but the Authority acknowledged in 2011 that no review had been done and offered to arrange a fresh review. Dr Yardley did not suffer any detriment as a result of the review not taking place; he himself stated that his condition had not substantially altered since 2006. Even if a review had taken place, it is unlikely there would have been a change to his injury benefit. Equally, if he was concerned about the Authority not keeping its word to conduct a Regulation 37(1) review in 2008, it was open to him to have contacted the Authority about this at the time. There was no contact from him after receiving notification from the Ombudsman’s office that he was withdrawing his complaint in 2008 until his request for a Regulation 32(2) review in October 2011.

44. Dr Yardley says that when he made his request in October 2011, this was due to recent developments in caselaw (Crudace and Haworth). This was not, however, stated in any correspondence from him at the time, and the decisions in those cases were not made until 2012. He did refer to the decision in Laws and the Authority did review caselaw at that time – including the decisions in Laws and Turner. The legal issues in those cases did not have any bearing on his particular circumstances.  
45. The Authority’s response to Dr Yardley’s confirmed that it was satisfied Dr Yardley was advised of his right of appeal against the decision and there was no reason why he could not have appealed at the time. As he had been fully aware of the option to appeal and considerable time had elapsed – over five years – he was well outside the time limit for requesting an appeal to the PMAB and consequently the Authority did not agree that a review under Regulation 32(2) was appropriate. The Authority was happy to support a fresh review under Regulation 37(1) to consider whether the degree of disablement had altered since the 2006 review. 

46. Dr Yardley did not respond to that offer but submitted a complaint under the IDRP in relation to the refusal to agree a Regulation 32(2) review. That complaint was dealt with. 
47. The underlying issues of complaint relate to issues that have previously been raised and responded to and were the subject of the previous complaint to the Ombudsman. Over five years later, the same issues are now being brought up again.
48. The Authority has reiterated its offer to undertake a 37(1) review, to consider whether the degree of disablement has altered since 2006.

49. The key frustrations for the Authority are that despite offering the options of an appeal from 2006 up to the previous complaint in 2008, these were never accepted by Dr Yardley. There was no engagement by him until this new complaint in 2011. 
50. Having sought legal advice, the Authority does not consider that the decision in Haworth is relevant, as the facts are materially different; the explanation for delay in that case was that she was not aware she was able to challenge the decision. Dr Yardley was well aware of his ability to challenge the decision in his case but failed to do so. He was aware he could pursue an appeal or complain to the Ombudsman and of the time limits for doing so; indeed he was advised of his right of appeal, but chose not to pursue either avenue of challenge.

51. The other significant difference is that the Police Authority in the Haworth case was refusing a review despite caselaw suggesting the decision by the SMP in 2006 was unlawful. The decision made to reduce Dr Yardley’s injury benefit award by default in 2006 was made in accordance with Regulations K3 and A11 of the 1987 Regulations. This provision is repeated in Regulations 11 and 38 of the 2006 Regulations. The decision to reduce the benefit in 2006 was made after consideration of legal advice and there is nothing in recent caselaw to suggest that decision was unlawful.
52. The Authority’s legal advice confirmed that:

· Regulation K3 allowed the Authority to reduce the award where the police officer becomes permanently disabled and has brought this about or substantially contributed to it through their own default (subject to some exceptions). This Regulation extends to situations where the officer fails to address the injury in order to improve his position, for example by failing to undergo physiotherapy or to attend counselling or therapy session. 
· Dr Yardley did not appeal the decision when it was made in 2006. 
· The Regulations place an obligation on police authorities to review injury awards and allow for reassessment of the degree of disablement (Regulation 37).

· The Laws
 case clearly states that it is only changes in the individual’s condition that are to be considered in a Regulation 37(1) review; an assessment ‘from scratch’ is not permissible. This resonates with the SMP’s decision in 2008, where he declined to make any change on the grounds that he could not assess whether there had been any change in Dr Yardley’s condition. 
· The Authority was informed by the SMP, who clearly felt Dr Yardley was being unreasonable in refusing to engage in further treatment. Regulation 30(6) states that question of whether or not a person has contributed to his injury should be referred to a duly qualified medical practitioner, whose decision is final (subject to appeal). If the officer fails to make themselves available for examination the authority may exercise its right to determine the matter on whatever evidence is to hand.

· This is what happened here, with the result that Dr Yardley did not receive the award he wanted. He could have appealed the decision but chose not to, and then withdrew his complaint to the Ombudsman. There was then no further action until his request for a 32(2) review in October 2011. The Authority declined to agree to a review on the grounds that he had had ample opportunity to appeal the SMP’s decision in 2006 and did not do so at that time.
· Dr Yardley cited the case of Crudace as a reason for re-instigating his application. He failed to understand the central point in that case, which was about reducing the pension by reason of approaching retirement age rather than a change in the condition that had given rise to the award. The court held that the interpretation of Regulation 37 only allowed a police authority to review the degree of disablement that arose from the injury itself, not from other factors, and the automatic reduction without consideration of medical factors was flawed. This case is different, since Dr Yardley’s award has not been reduced through a wrongful interpretation of the Regulations or factors that are unrelated to the injury.

· The central reasons for rejecting Dr Yardley’s request for a Regulation 32(2) review was that it was inappropriate and untimely. He had not availed himself of the opportunity to appeal under Regulation 31 despite being made aware of his appeal rights. In view of the time that had passed it was not justifiable to agree to a review some five years later. The likelihood of a fair result was greatly reduced due to the passage of time and the impossibility of any medical practitioner being able to assess what the state of Dr Yardley’s health had been such a long time ago.

· Dr Yardley has also referred to Haworth. This case also concerns the exercise of discretion by a police authority in similar circumstances. In Haworth, the key issue was the assessment of the underlying purpose of the ‘regulation 32 scheme’; Mrs Haworth disputed the very basis of her assessment, which was changed by the PMAB, rather than the imposition of a reduction under the provisions of Regulations K3 of the 1987 Regulations and Regulation 37 of the 2006 Regulations. This is an important point; Dr Yardley does not challenge the base assessment, which was made over a decade ago and has not been the subject of comment from him. His challenge is generated by the 37(1) review, which reduced his degree of disablement by reason of his non-engagement with medical treatment. That was not subject to a PMAB decision or any reassessment, other than his aborted complaint to the Ombudsman.
· The judge in Haworth concluded that Regulation 32(2) was a mechanism to correct mistakes which may have led to an officer being paid less than his full entitlement, which otherwise cannot be put right. The judgment does not assist Dr Yardley as the facts are materially different. There was an opportunity to put right what Dr Yardley considered to be a mistake, via an appeal or a complaint to the Ombudsman. Dr Yardley knew of these options, unlike Mrs Haworth, and that clearly informed the judge’s decision in her case.

· The concept of finality ran like a thread through all the pensions cases mentioned and this was a valuable aspirational aim.

53. Having taken legal advice, the Authority’s view is that caselaw does not fully address all the issues relating to interpretation and application of the Regulations in this case. In the absence of absolute clarity on the legal issues and in the interest of resolving the situation, the Authority took a business decision to reinstate Dr Yardley’s award to reflect a degree of disablement of 80%, as determined in 1997, backdated to October 2006. This in effect sets aside the SMP’s recommendation in 2006. The Authority considers this a reasonable way to resolve the matter, and does not consider the Ombudsman process should prolong disputes unnecessarily or be used to ‘punish’ a perceived wrongdoer.
Conclusions

54. This complaint only concerns the Authority’s decision not to agree to Dr Yardley’s request in 2011 for a reconsideration of his case under Regulation 32(2). That Regulation provides a means for a reconsideration where both the member and the authority agree. There is no obligation on an authority to agree to such a request; it is a matter of discretion. The issue, thus, is whether in this case the Authority exercised its discretion properly when deciding not to agree the request.
55. There are certain well known principles that apply to exercising discretion. The decision-maker must

· apply the law correctly;

· take account of all relevant information and ignore any irrelevant information;

· ask itself the right questions; and

· not make a decision that is irrational or perverse (in other words, one that no reasonable decision-maker could have made).

56. In this situation, the law to be applied is set out in regulations and caselaw. In particular, the decision in Haworth sets out additional guidance on how such decisions should be made, including the question of time limits. 
57. The original benefit award, and earlier reviews, were dealt with under the 1987 Regulations. The 2006 Regulations came into force in April 2006, so the review carried out that year should have been dealt with under the new Regulations. 
58. Regulation 32(2) provides for a claimant and an authority to agree to refer any decision for reconsideration. As stated above, the general principles apply as to how the Authority should have exercised its discretion. The first point is to apply the law correctly. By referring to the 1987 Regulations, it seems to have applied the wrong law. Since the effect of both sets of Regulations is the same, however, it will have made no real difference. But in other respects the Authority did not apply the law correctly, since it did not follow the correct approach as set out in the Haworth case. Both parties have commented in some detail on that decision and it is worth reviewing exactly what the court said.
59. In that case, a Regulation 37 review had been carried out in 2006, resulting in a reduction of benefits. In 2010, the claimant requested a reconsideration under Regulation 32(2) and the Defendant refused to agree. The Defendant accepted that there might be some merit in the claimant’s underlying case but argued that regardless of the merits of the underlying case, it was far too late to reconsider when she could have made a challenge much earlier either by seeking a judicial review or a mutual reconsideration at the time. This stance was justified by the need for finality and certainty of position. The earlier decision (also, as it happens, in 2006) was final subject only to a review under Regulation 37 if there was any substantial change in the degree of disability. The Defendant also argued that the proceedings were an abuse of process and an improper attack on the decision made in 2006
60. The court confirmed that the general principles as to exercising discretion applied to the case. The judge noted that the Defendant’s refusal to agree a reconsideration flowed from the passage of time since the earlier decision; the question of delay and the alleged prejudice caused by re-opening the case after a long period (over four years) had been decisive. The judge dismissed this as a legitimate reason for not agreeing to reconsider:
“I cannot accept that it is lawfully open to a police authority to refuse… reconsideration under regulation 32(2) simply on the grounds of delay, even inordinate delay, in other words passage of time… without any consideration of the underlying merits of the matters which the former officer seeks to pursue…”
61. The court held that there was no time limit imposed under Regulation 32(2) and that it is irrelevant that the claimant could have judicially reviewed the earlier decision but did not do so, or would likely fail to obtain permission to judicially review. Those might be relevant issues in considering the underlying merits of the case but could not be reasons on their own to refuse to reconsider. He went on to say that although there is a desire for finality, 
“Regulation 32(2) should be construed as a free standing mechanism as part of the system of checks and balances in the regulations to ensure that the pension award, either by way of an initial award or on a review … has been determined in accordance with the regulations and the retired officer is being paid the sum to which he is entitled.”

62. The court concluded that Regulation 32(2) was a mechanism to correct mistakes which cannot be put right – which was the case here, since the Regulation 37 review could not correct the mistakes in law which the claimant to have identified in the approach taken in 2006. Delay was not entirely irrelevant, but it could only be relevant to the assessment of the underlying merits of the case, for example where no fair reconsideration was possible because no material medical records now existed. It was not lawful to refuse a reconsideration regardless of the merits of the case simply by reference to delay. What the Defendant had to do was ask itself whether the review in 2006 had been made in accordance with Regulation 37 and 
“in the absence of good reason to the contrary, consent should be given if the officer can demonstrate a reasonable case capable of being resolved on a reconsideration, that the pension he is being paid is significantly incorrect by virtue of a decision not in accordance with the regulations.”

63. The facts of this case are remarkably similar to those in Haworth. In both cases, a Regulation 37 review was carried out in 2006, which led to a reduction in benefit. A request was made some years later (2012 in Haworth, 2011 in this case), with the claimant arguing that the Regulation 37 review had not been conducted properly. In both cases, the police authority refused to agree to consider under Regulation 32, citing delay as a reason. 

64. When in 2011 Dr Yardley requested a reconsideration under Regulation 32(2) of the 2006 decision, the Authority’s response was as follows:
· it had reviewed the legal advice provided in 2006 and concluded that the Regulations had been applied correctly;
· when considering whether someone’s disablement was likely to be permanent, the individual was assumed to have received appropriate treatment and his refusal to undergo treatment was unreasonable;

· he was advised at the time of his right of appeal and there was no reason why he could not have appealed at the time; and

· taking into account the timescales and the five year delay, he was well outside the timeframes for submitting a request.

65. The first of these points is of course highly relevant, but the remaining three were not, and should not have been taken into account (except perhaps the issue of delay, but only insofar as it affected the ability to consider the underlying merits of the case, and even then, there is no set timeframe for submitting a request).

66. The Authority argues that the decision on Haworth is not relevant, as the facts of that case were materially different; the explanation for the delay in that case was that she was not aware she was able to challenge the decision whilst Dr Yardley was well aware he could do so. And the refusal in that case was made despite that fact that caselaw suggested the earlier decision had been unlawful, whereas there was nothing to suggest the 2006 decision in Dr Yardley’s case had been unlawful. It was made in accordance with the Regulations and after taking legal advice. That advice confirmed that the Authority was able to reduce an award where the officer becomes permanently disabled and has brought this about through his own default; this extended to situations where this occurred through a failure to undergo treatment; Dr Yardley did not appeal in 2006; and it is only changes in the degree of disablement that may be considered in a Regulation 37 review – there could not be a fresh assessment ‘from scratch’.
67. The starting point should be a consideration of the underlying merits of the case – delay can only be relevant to that assessment. The Authority has confirmed that the central reasons for its refusal were the delay and the fact that Dr Yardley could have appealed at the time. These are not relevant considerations in themselves and, if they formed the basis of the decision, then in my judgment that decision was flawed. In addition, the Authority has referred to Dr Yardley’s request being outside of the timeframe, but since there is no specific timeframe for a request under Regulation 32(2) that cannot be the case. 
68. It is true that the Authority gave some consideration to the merits of the case but I am not satisfied that its approach was correct. This should have been the starting point and the decision should have turned on this, not on issues of delay or failure to appeal earlier. It had to ask itself whether the 2006 decision was made in accordance with the regulations. Regulation 37 only allows a review of whether there has been a substantial change in the degree of disablement. Nothing else can be considered. The Authority now accepts this, yet it appears the 2006 review may have gone beyond that.
69. In response to Dr Yardley’s request, the Authority said that, when considering whether someone’s disablement was likely to be permanent, the individual was assumed to have received appropriate treatment and Dr Yardley’s refusal to undergo treatment was unreasonable. 

70. This issue concerns the individual’s disablement and whether it is likely to be permanent. These are issues to be decided at the time of the original award. So the correct time to determine these questions was when the original decision to award injury benefit to Dr Yardley was made. When considering whether to revise an injury pension, the only question to be considered is whether there has been a change in the degree of the person's disablement, and nothing else. It was not permissible for the 2006 review to consider other issues, such as whether Dr Yardley had contributed to his disablement through his own default.
71. Contrary to what the Authority argues, other cases such as Laws are relevant to this case – they confirm that a Regulation 37 review may only consider any changes in the degree of disablement and nothing else (as the Authority now accepts). And there are clear similarities between this case and Haworth. In both cases, there was an argument that a previous review had been unlawful but the request for a reconsideration was refused due to reasons of delay and failure to appeal at the time. The court confirmed that in the absence of good reason to the contrary, consent should be given if the officer demonstrates a reasonable case that the pension he is being paid is significantly incorrect by virtue of a decision not in accordance with the regulations. The Authority’s focus was on Dr Yardley’s failure to appeal rather than the underlying merits of his case.
72. It is not for me to review the 2006 decision – I am only considering the issue of whether the Authority should have agreed to reconsider the cases under Regulation 32(2) – but there is evidence that the 2006 decision may have failed to confine itself solely to the question of whether there had been a significant change in the degree of disablement, and may have taken into account other, irrelevant issues. On that basis, it must be said that there is a reasonable case that Dr Yardley was not being paid the pension to which he was entitled, in which case there is a presumption that consent would be given to agree to reconsider under Regulation 32(2). 

73. The Authority argues that it has legal advice showing the 2006 review was done correctly, but for the reasons set out above I consider there was a case for it to consider the matter again. 
74. Having said all of that, I recognise, of course, that the Authority has agreed to reinstate Dr Yardley’s award to reflect an 80% degree of disablement, backdated to October 2006. That would mean he remains at the same level as since 1997. So without accepting that its original decision was wrong, the Authority has agreed to set aside the 2006 review and maintain the benefit at its previous level, based on a degree of disablement of 80%. 
75. Dr Yardley has raised various issues about earlier decisions and asks me to exercise discretion and consider all of those decisions, arguing that every decision since 1996 has started on a false premise. I am not now going to investigate every decision that has been made over the last 17 years; this complaint only concerns the decision not to agree to his request for a reconsideration under Regulation 32(2). I would have directed the Authority to look again at Dr Yardley’s request for a Regulation 32(2) review and decide whether to agree to it. This has now become unnecessary, since it has agreed to set aside the 2006 decision and reinstate his benefit at the previous level. Provided that now happens, the request for a review of the 2006 decision becomes redundant. But there remains the allegation by Dr Yardley that earlier decisions were flawed. 
76. If he considers that any earlier decisions were also wrong, he could ask the Authority to agree a Regulation 32(2) review of any such decision. It would be for the Authority to decide whether to agree, but it would have to consider any such request in accordance with the guidelines laid down by the court in Haworth.
77. I appreciate the Authority’s sense of frustration that these matters have continued for some years, but Dr Yardley was entitled to have his request in 2011 considered properly. Whether the Authority agreed to that request or not, it should have done so correctly. The failure to do so, and the failure to acknowledge that there was any flaw in the Authority’s approach, has led to the matter becoming more protracted and will have caused Dr Yardley some distress and inconvenience. 

78. Dr Yardley has asked me to make directions in relation to the payment of his backdated pension from 2006. But this complaint only concerns the issue of whether the Police Authority should have agreed to his request for a Regulation 32(2) review. As stated, it is not for me to consider the 2006 decision itself. Since I could not have directed the Authority to set aside the 2006 decision, it follows that I cannot make directions as to how its decision to do so should be implemented. If there is any dispute as to how the Authority implements its decision, that could potentially be the subject of a further complaint, but it is not an issue I can consider as part of this current complaint.

Directions   

79. Within 28 days the Authority shall pay £250 to Dr Yardley in respect of the distress and inconvenience he has suffered.
Jane Irvine 
Deputy Pensions Ombudsman 

10 October 2013
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