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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs Carole Knight

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondents
	University of Cumbria (the University)


Subject
Mrs Knight’s complaint against the University is that she was led to believe that by taking voluntary severance she would be able to take her benefits from the Scheme immediately on an unreduced basis. Later she received a communication from the Scheme administrator to this effect. The University subsequently wrote to the Scheme administrator amending the reason for the termination of her employment to voluntary resignation, which meant that she did not receive her pension benefits on an immediate unreduced basis.
The Pensions Ombudsman's determination and short reasons

The complaint can only be upheld to the extent that an incorrect reason for leaving employment was given on the notification sent to the Scheme administrator and this caused distress and inconvenience. Mrs Knight has no entitlement to an immediate unreduced pension.


DETAILED DETERMINATION

Regulations Governing the Scheme
1. The Regulations that apply are the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007 and the relevant section is Regulation 19 which says:
“Early leavers: inefficiency and redundancy
19.—(1) Where— 

(a) a member is dismissed by reason of redundancy; or 

(b) his employing authority has decided that, on the grounds of business efficiency, it is in their interest that he should leave their employment; and 

(c) in either case, the member has attained the age of 55, 

he is entitled to immediate payment of retirement pension without reduction
…”
Material Facts

2. Mrs Knight worked for the University as an Occupational Health Manager. During 2011 the University had a review of their Occupational Health service. After a tender process it was decided that the service would transfer to NHS Blackpool on 1 August 2012. Mrs Knight’s position would transfer under TUPE to NHS Blackpool. She was over the age of 55.

3. Mrs Knight sent an email to the Deputy Director of Human Resources on 14 February 2012. She asked what the financial outcome would be for her if she decided to leave the University at a mutually agreed time.
4. On 17 February 2012 the University responded thanking her for her efforts and said that once a new provider was selected for Occupational Health services they would ascertain their staffing needs and a transition plan would be put in place. Once this was in place it would be the appropriate time to mutually agree “an exit strategy” for her. They added that they fully understood that she did not want to transfer to the new provider and it was envisaged that voluntary severance would be an option for her subject to the approval of the Director of Human Resources.
5. A union representative wrote to the University on behalf of Mrs Knight on 24 April 2012 to ask for an update on the transfer process and for more information on the possibility of redundancy and whether an enhanced redundancy package remained on the table.
6. The University responded on 3 May 2012 to say that regular communications had taken place with staff and unions. Mrs Knight had recently been on leave and met with the Deputy HR Director in the last week. She indicated she would be interested in leaving the University rather than moving to the new provider and they were in discussions.

7. A Compromise Agreement was drawn up between the parties in June 2012. It said:
“Without Prejudice and Subject to Contract
…

BACKGROUND

(A) The Employee is employed by the University as an Occupational Health Nurse (“the Employment”).

(B) The Employment will be terminated on 09 August 2012.

(C) The Employee has agreed that the Employment will terminate in the interests of efficiency and business need under the University’s voluntary severance scheme.

(D) The University and the Employee have agreed on the terms set out in this Agreement by way of settlement of all claims that the Employee has made or may have against the University arising out of the Employment and its termination.

AGREEMENT

1. The Employment is to terminate by reason of mutual agreement between the parties on 09 August 2012 (“the Termination Date”). The Employee will be required to carry out the Employee’s normal duties between the date of this Agreement and the Termination Date.

… ”

8. On 26 July 2012 Mrs Knight sent the University’s human resource team an email saying that she had spoken to the Scheme administrator regarding her pension as she was to retire on 9 August. The administrator informed her that it was her employer that needed to inform them of this. A member of human resource staff responded the same day to say that they would send off the request the same day.

9. The University sent a notification of termination of pensionable employment to Your Pension Service, who is the administrator for this section of the Scheme, on 30 August 2012. This said Mrs Knight had left service on 9 August and the reason for termination was recorded as “Redundancy (over 55, immediate benefits)”.

10. Your Pension Service wrote to Mrs Knight on 4 September 2012 saying they had been advised of her retirement on grounds of redundancy and details of the benefits payable were given.
11. The University sent a revised notification form to Your Pension Service on 6 September 2012. The reason for termination was now “Voluntary resignation”.

12. On 12 September 2012 Your Pension Service wrote to Mrs Knight again. They said the original termination form recorded that her employment had ceased due to redundancy and as she was over 55 this would entitle her to receive her benefits unreduced. They had since received an amended form showing the reason as voluntary resignation and so she would be unable to access her benefits until age 60.
13. On 3 October 2012 a letter was sent to the University, on behalf of Mrs Knight, by the solicitors who assisted with the Compromise Agreement. They said that the University had arbitrarily advised the Scheme administrator of a change in the reason for leaving and it was incorrect to say that their client had resigned. Their client had left under the voluntary severance scheme, which was not resignation, and was designed to avoid the redundancy procedure. Also she would not have entertained the possibility of a severance package had it been made clear that her pension would not be paid. They asked that the reason for leaving be amended to redundancy.
14. The University responded on 16 October 2012. They said that Mrs Knight was due to have her employment transferred under TUPE to a new Occupational Health provider. However Mrs Knight had made it clear that she did not want to transfer to the new provider, referring to her email of 14 February 2012, and said she asked for a voluntary severance package. Subsequently a severance payment was negotiated and paid by Compromise Agreement under mutual agreement on the basis that Mrs Knight would stay in her post until the new provider took over.
Summary of Mrs Knight’s Position
15. She received what she thought was a redundancy payment, which was to include previous service with the NHS. There had never been any mention of her resignation. She had never written a resignation letter and had not signed anything until she received the Compromise Agreement. She was happy in her post and had intended working in that role until her retirement.
16. The terms “voluntary severance” and “voluntary retirement” were confusing and both were used during the process which led her to believe that these were one and the same. From her research on the internet she found that voluntary severance and voluntary redundancy were the same thing. Information on another university’s website said that these were technically the same. She also found a page on the University’s own site regarding employees who were members of the Teachers’ Pension Scheme. This said that if an application for voluntary severance had been approved, in terms of the scheme criteria (i.e. the Teachers’ Scheme), the University would be able to certify that pensionable employment had been terminated because of redundancy or in the efficient discharge of the employer’s function.

17. She had been told by her manager that fewer staff on the transfer list would make the outsource contract more appealing to the new Occupational Health provider. She felt that the University fitted her into the category that they wanted her to be in.

18. The response from the University on 3 May 2012 did not explain or correct the term “redundancy”.

19. It appeared that her email of 14 February 2012 had been taken as a refusal to transfer to a new provider. This explained why she had not received any communications from the University regarding the TUPE process. She had intimated that voluntary redundancy/ early retirement was favourable to her. However she had not refused to transfer to the new provider. If redundancy had not been available then she would have transferred her employment.

20. Mrs Knight has sent us two letters received by a colleague of hers, in July 2012, who also worked in the Occupational Health area. The first letter from the University invites her colleague to an individual consultation meeting to discuss the transfer. The second letter, from the Blackpool NHS Foundation Trust, talks about the transfer of her colleague’s role.
21. Mrs Knight has also given us copies of emails between her colleague and the human resources team at the University. On 16 July 2012 her colleague asked “Could I also have confirmation that this is a voluntary redundancy payment and not voluntary severance”. The response on 20 July said “I can confirm that the figure we are offering to you under VR terms is [figure].”

22. She received no pension advice or information from the University and did not accept that she should know the ins and outs of pension schemes. Due to her discussions regarding voluntary severance/redundancy and her age the human resources team were aware that she intended to retire on her pension benefits. The Human Resources team had not directed her to the Scheme administrator for further advice. She would never have left her job if she had known that she would not get early access to her pension benefits. The appropriate support mechanisms were not in place and she does not believe that adequate advice and information had been offered.

23. She had queried with the Scheme administrator if she had needed to do anything to access her benefits but was told that her employer would notify them of her redundancy and so she needed to take no action. She has not kept copies of emails sent to the human resources and payroll department requesting pension information. It was her belief that everything would be straightforward and she would receive her pension as no one had indicated to her that she would not receive it.
Summary of the University’s Position
24. Mrs Knight was not made redundant or ever at risk of redundancy. If she did not take voluntary severance she would have transferred to the new provider, who had since had to recruit for a replacement nurse to undertake the duties that Mrs Knight previously covered. Her email of 14 February 2012 could be seen as either a formal objection to the transfer or as a voluntary resignation from the University. Business efficiency was not a factor in her leaving their employment. Mrs Knight had made clear on many occasions that she did not want to work for the new employer. If this was incorrect then she would have raised it after the response of 17 February 2012. No TUPE consultation took place as Mrs Knight had indicated that she did not want to explore this option.
25. The University would have been entitled to refuse any settlement package and insist on a transfer to the new provider. Also if Mrs Knight had chosen not to transfer this would have been taken as an “objection” to the TUPE transfer and in effect would have amounted to a resignation without any claim to notice or any other payment. 

26. They had negotiated an enhanced package in good faith. As the University was running a severance scheme it agreed with Mrs Knight that she could leave under such a package. Also Mrs Knight was advised by her trade union representative and solicitors who would have been able to advise whether signing the Compromise Agreement was in her best interests.
27. Mrs Knight was not entitled to an unreduced pension on leaving her employment and there had never been any indication from the University that she would be. They reject entirely that they deliberately or even accidently sought to deprive Mrs Knight of her pension benefits. It was not for an employer to advise employees on their pension situation and Mrs Knight had been told to obtain advice from the Scheme administrator. Following the email of 26 July 2012 an online estimate request form was completed for Mrs Knight.
28. The terminology “by mutual agreement” at clause 1 of the Compromise Agreement reflected the position of the parties, although a more accurate description would have been “at Mrs Knight’s request”. The terminology at (C) had to be seen in the context that that any voluntary severance can be interpreted as being a business need. In hindsight it was not necessary to include this wording and it did not imply that the University required Mrs Knight’s termination on redundancy or other grounds. The wording in clause 1 was a term of agreement whereas the wording at (C) merely described the background and so should carry a lesser contractual standing as it was not a contractual term. Also the agreement was drafted by the University.
29. The payroll department initially reported Mrs Knight’s reason for leaving employment in error as being made redundant. This was then swiftly corrected because her post had not been made redundant.

30. Initially the University said that they did not accept there was maladministration in sending termination forms with different details. But they did accept that there was an administrative mistake and would consider paying an amount for the distress caused.
31. The document relating to members of the Teachers’ Pension Scheme was not a live document, was from several years ago and in any event did not relate to Mrs Knight’s circumstances as she was a member of the LGPS.

32. The email exchange between the University and Mrs Knight’s colleague was not relevant to her situation. The University never confused the package on offer to her colleague with the voluntary severance package offered to Mrs Knight.
Conclusions

33. There are two immediate questions.  First, did Mrs Knight leave in circumstances which qualified her for a pension under Regulation 19(1)? Second, if she did not leave in such circumstances, was she misled to believing that she did qualify?

34. Some of the evidence concerning her colleagues case and the previous arrangements of the University and other bodies is, I regret, of little assistance to Mrs Knight and I have given it little or no weight.  What matters are the facts that relate directly to her.

Qualification under Regulation 19(1)

35. There are two tests.  Mrs Knight would qualify either if she was dismissed on the grounds of redundancy or if the University had decided in was in their interests that her employment should end on the grounds of business efficiency.  In either case there is a matter of fact to be determined.  There is no room for discretion or to describe the reason for her departure as anything other than the true reason.

36. In the true sense Mrs Knight was not made redundant. There was no proposal for the work she undertook to cease or diminish; rather her role was to transfer to a new provider. If she did not transfer, through her own choice, then under The Transfer of Undertakings (Protection of Employment) Regulations 2006 this would result in the termination of her employment contract and she would not be treated as having been dismissed. It follows that she could not claim a redundancy payment. I find that the reason for her departure was not dismissal on the grounds of redundancy (nor would it have been in the absence of the Compromise Agreement).
37. Nor was Mrs Knight’s employment terminated on the grounds of business efficiency.  There would have been no cost to the University if her employment had not been terminated.  She simply would have transferred.

38. Also the evidence is that Mrs Knight did not want to transfer to the new provider, or at least this was not her first choice. In my view the characterisation of what happened as “voluntary severance” is an adequate one.  Mrs Knight did not want to transfer and the University, for reasons not related to any cost saving to it, thought it should make her a payment in the circumstances. 

39. I say that having taken account of paragraph (C) of the “Background” section of the Compromise Agreement which says that the termination was with Mrs Knight’s agreement “in the interests of efficiency and business need”.  As the University notes, this paragraph is not an operational part of the agreement.  As a result, though it is an assertion of fact, if it was an inaccurate description (as I consider it was) the University cannot be held to it.

Was Mrs Knight misled?
40. There is nothing to suggest that the University ever intimated to her, prior to signing the Compromise Agreement, that her pension would be paid on enhanced terms. The figures she received showing a reduced pension were sent after the agreement was made.
41. Mrs Knight has referred to emails which concerned her pension.  She has not gone as far as to say that they unequivocally stated that she would be entitled to an immediate pension. The University has produced two emails of 26 July 2012 and these make no mention of benefits being payable immediately on an unreduced basis. I can, however, easily understand that Mrs Knight – and possibly some people within the University – might have wrongly assumed that the fact she would receive severance pay implied an inevitable immediate pension.

42. That said, even if an assertion from the University to that effect existed, it would not mean she had that entitlement.  She has said that if she had understood the true position she would have transferred to NHS Blackpool, in which case her loss would be the earnings from NHS Blackpool (a loss which she would have had a duty to mitigate by seeking alternative employment).  But if the pension was critical to her decision one might have expected her to have obtained written confirmation of it, or even in discussion with her solicitor, to have ensured it followed on from the Compromise Agreement.

43. So I cannot find that Mrs Knight was misled.  (Nor, if she had been would I have found that she was entitled to the pension she seeks.)

44. That is not to say that the University acted in a model way. It would be unusual for there to have been no discussion of pension in such circumstances.  As I have said, it seems possible that at least some of the people with whom she dealt thought that she would qualify for an immediate pension.  Apart from Mrs Knight’s evidence, the fact that the form for the administrators was incorrectly completed indicates a misunderstanding of her status on leaving.

45. But whatever might have been said informally (of which there is no evidence), even if it would have been good practice to make her position clear to her the University was not obliged to advise Mrs Knight.

The wrong information to Your Pension Service
46. As a result of the wrongly completed form, Mrs Knight’s belief that she would receive an immediate pension was reinforced, though only for about eight days before she received a correct letter.  The correction must have been very disappointing for her.  But most of the disappointment resulted from her belief, not given to her by the University, that she would be entitled to an immediate pension, rather than the confirming letter.

47. Nevertheless, I consider that she should be compensated for the modest distress of being misled for eight days. Mrs Knight’s original belief that an unreduced pension would be due to her was not as a result of any representation by the University. But the notification from the University to the Scheme administrator resulted in a letter saying that Mrs Knight would be receiving immediate unreduced benefits. Even disregarding her original belief, I consider that a payment for this loss of expectation, however briefly it was held, is appropriate. The award is lower than I would have made had Mrs Knight been misled by the University directly and earlier.
Directions
48. I direct the University to pay Mrs Knight £150 within 28 days of the date of this determination.
Tony King
Pensions Ombudsman

9 January 2014 
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