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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs Patricia Lam

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondents
	University of Cumbria (the University)


Subject
Mrs Lam’s complaint against the University is that she understood that she had taken voluntary redundancy which entitled her to take her benefits from the Scheme immediately on an unreduced basis. Mrs Lam says that the Scheme administrator has been incorrectly informed of the reason for her leaving employment by her former employer.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld as Mrs Lam’s true reason for leaving employment was due to redundancy and so she has an entitlement to an immediate unreduced pension.

DETAILED DETERMINATION

Regulations Governing the Scheme
1. The Regulations that apply are the Local Government Pension Scheme (Benefits, Membership and Contributions) Regulations 2007 and the relevant section is Regulation 19 which says:

 “Early leavers: inefficiency and redundancy
19.—(1) Where— 

(a) a member is dismissed by reason of redundancy; or 

(b) his employing authority has decided that, on the grounds of business efficiency, it is in their interest that he should leave their employment; and 

(c) in either case, the member has attained the age of 55, 

he is entitled to immediate payment of retirement pension without reduction

…”

Material Facts

2. Mrs Lam had been employed by the University since February 2000.  A schedule signed in 2006 to the “main terms and conditions of employment” (which I have not seen) described her job as “Medical Secretary/Receptionist”.  The post was described as full-time and said to be based in Lancaster.

3. At the material time her employment was in accordance with an offer letter dated 8 October 2010 which apparently followed a restructure.  The letter offered her a “slot-in” appointment with effect from 1 October.  The role was again described as Medical Secretary/Receptionist” and was full-time (described as “35 hours per week, 52 weeks per year”).  She was to be line managed by the head of occupational health, health and sustainability and travel.

4. There is no dispute that there were two roles under this appointment.  (The University has described the arrangement in a number of different ways, as set out later.) One role was that of “medical secretary/receptionist” in the Occupational Health Service and the other the same activity but in the Health and Safety Department.  The University says that half her pay was funded from each of the two department’s budgets.

5. During 2011 the University had a review of their Occupational Health service. After a tender process it was decided that the service would transfer to NHS Blackpool on 1 August 2012. The tender document said that a 0.5 full-time equivalent (FTE) medical secretary/ receptionist post under the Occupational Health Service would transfer under TUPE to Blackpool Teaching Hospitals (NHS Blackpool), an NHS Foundation Trust.
6. An e-mail was sent to the Deputy Director of Human Resources at the University on 3 July 2012 by Mrs Lam’s union representative. This refers to voluntary severance as being a solution and quoted an amount of £10,800 being payable for 27 weeks’ pay. It then said that if Mrs Lam was made compulsorily redundant she would be entitled to 18 weeks’ pay plus 12 weeks’ notice and holiday pay which came to £12,400. It was proposed that the voluntary severance payment should be uplifted so that notice pay was in line with the amount payable if Mrs Lam were to be made compulsorily redundant. A comment was made that Mrs Lam’s job, if based in Blackpool, would be too far to travel and could result in compulsory redundancy anyway. In a later e-mail Mrs Lam was advised by her representative the total would come to around £15,600.

7. On 16 July 2012 the University said they were writing to confirm that the voluntary severance payment amount would be £10,079.04. In addition the University would pay Mrs Lam 12 weeks’ notice plus any outstanding leave.

8. Another e-mail on 19 July from the University gave further figures and referred to the figure of £10,079.04 as “your VR payment”. This also said that they were “still waiting to hear back from LGPS regarding your pension quote”. A further e-mail on 20 July said “I can confirm that the figure we are offering you under VR terms is £15,081.23. As stated below this is based on your VR calculation, 12 weeks[’] notice pay and payment for 7 days leave”.

9. NHS Blackpool wrote to Mrs Lam on 23 July 2012 regarding her proposed transfer of employment in relation to her part-time post as a receptionist for 17.5 hours a week. This said that all her working conditions would stay unchanged with the exception of the proposed transfer of base of employment. In response to her expressed concerns about travel they offered to amend her working patterns from an original proposal of five mornings a week, to two and a half full days, or to two days one week and three days the next. The letter referred to possible help with travel costs over and above her existing journey to work. The writer noted that Mrs Lam had cancelled a meeting to discuss arrangements and noted that Mrs Lam had advised she was pursuing voluntary severance of “all” her employment at the University rather than agree to the intended TUPE transfer.

10. The Compromise Agreement was made on 23 July 2012. It said:
“Without Prejudice and Subject to Contract
…

BACKGROUND

(A) The Employee is employed by the University as an Administrator (“the Employment”).

(B) The Employment will be terminated on 09 August 2012.

(C) The Employee has agreed that the Employment will terminate by means of voluntary redundancy.

(D) The University and the Employee have agreed on the terms set out in this Agreement by way of settlement of all claims that the Employee has made or may have against the University arising out of the Employment and its termination.

AGREEMENT

1. The Employment is to terminate by reason of mutual agreement between the parties on 09 August 2012 (“the Termination Date”). The Employee will be required to carry out the Employee’s normal duties between the date of this Agreement and the Termination Date.

… ”

11. On 1 August the University’s occupational health services were transferred to NHS Blackpool.

12. The University sent a notification of termination of pensionable employment to Your Pension Service, which is the administrator for this section of the Scheme, on 30 August 2012. This said that Mrs Lam had left service on 9 August and the reason for termination was recorded as “Redundancy (over 55, immediate benefits)”.

13. Your Pension Service wrote to Mrs Lam on 4 September 2012. They said they had been advised of her retirement on grounds of redundancy. They gave her pension figures with standard benefits of £3,372.63 a year and a lump sum of £5,887.27. If she opted for the conversion of pension to lump sum then the maximum lump sum figure would be £16,556.71 and a reduced pension of £2,483.51 a year.
14. The University sent a revised notification form to Your Pension Service on 6 September 2012. The reason for termination was now “Voluntary resignation”.

15. On 12 September 2012 Your Pension Service wrote to Mrs Lam again saying this correspondence superseded the previous letter of 4 September. They had received an amended termination form from her employer with a change in the reason for termination. Since she had not reached her normal retirement date her benefits were subject to a reduction. Figures were given for immediate payment of a pension of £2,800.20 a year and a lump sum of £5,346.60. Alternatively she could take an immediate pension of £2,086.56 a year with a maximum lump sum of £13,910.28. A further option was to wait until 31 December 2015 to receive an unreduced pension.

16. On 3 October 2012 a letter was sent to the University, on behalf of Mrs Lam, by the solicitors who assisted her with the compromise agreement. They said that the University had arbitrarily advised the Scheme administrator of a change in the reason for leaving and it was incorrect to say that their client had resigned. Their client had left under the voluntary severance scheme, which was not resignation, and was designed to avoid the redundancy procedure. Also she would not have entertained the possibility of a severance package had it been made clear that her pension would not be paid. They asked that the reason for leaving be amended to redundancy.
17. The University responded on 16 October 2012. They said “Mrs Lam worked in the University’s OH Service on a 0.5 FTE contract, and also for our Health & Safety Department on a 0.5 FTE contract.”  The “OH post” was due to be transferred, under TUPE, to the new Occupational Health provider on 1 August 2012. However Mrs Lam had indicated that she did not want to travel to Blackpool due to travel issues and preferred to leave the University rather than have two employers. As a result a compromise agreement was therefore reached and NHS Blackpool contributed to the cost. It was agreed that she could leave under “voluntary redundancy” and this label was used to enable her to obtain a good settlement and was not because her position with the University was redundant. 
Summary of Mrs Lam’s Position  
18. She has been employed by the University since 2000 in a full-time post. She has provided a copy of her contract schedule to the main terms and conditions of employment from September 2006. This gives her role as “medical secretary/ receptionist” as being a 1.00 FTE role. She says that she started this role in 2005 and had never held two posts with the University. The first she had ever heard of this was when she received the tender document in April 2012. She was very surprised to see that only 0.5 FTE of her post would transfer under TUPE and that another 0.5 FTE of her role would remain with the University. She had not been told or consulted of this change to her post and worked with Occupational Health for 100% of her role. During various meetings she queried why she was being told that she had two part-time roles but she did not receive an explanation and her queries were not recorded in any meeting notes.
19. Mrs Lam says she did not approach the University regarding the possibility of leaving employment for both her posts. She had been keen to engage with the TUPE process and expected that her full-time post would be retained with the new provider. She did little or no work for the Health and Safety team and she asks if the University can report on what work she undertook for that team. The staff member who had said she did 0.5 FTE for this area did so in good faith thinking she was helping Mrs Lam to retain a post at the University where she wanted to stay. The TUPE process had been handled to her detriment and, along with the split in her role; this had been done to make the process a more viable proposition for prospective providers. 

20. The role in Blackpool would have involved a 90 mile round trip as opposed to the 12 mile round trip she had been used to. This would also incur considerable fuel expenses which it appeared that neither the Trust nor the University would offer any assistance for. She sought advice on this and was told that this could amount to “constructive dismissal” as it was an “unreasonable change” to her post and TUPE rules had been broken.

21. After speaking to her union representative it was decided that she could look at voluntary redundancy. A meeting was then arranged with the Deputy Director of Human Resources at the University and here she was told that she could take voluntary redundancy and that she would be eligible to apply for a role back at the University after 28 days. She asked for details relating to pensions at this meeting and the Deputy Director replied to say that she knew nothing about pensions but would ask their payroll team to look into it. A copy of the meeting notes has been provided and within these it says “request for pensions information [staff member] to request”. Despite frequent requests to that staff member she did not receive any advice.
22. When she received figures in relation to her pay in lieu of notice and holiday pay the writer referred to “voluntary severance” in early messages and “voluntary redundancy” in later messages. She had asked for an explanation of the difference between these terms but was not told anything. On searching the internet it appeared that they were technically same thing.
23. She had agreed to take voluntary redundancy leaving the University on 9 August 2012 and had to sign a compromise agreement. As far as she was aware she was leaving due to voluntary redundancy as was stated on the agreement. She had never resigned her post or written a letter of resignation.

24. Mrs Lam says she was offered no information on pensions during her meeting with the Deputy Director of Human Resources. She was told that the payroll team would look into this for her and she continued to ask them for this information. There were no discussions about pension benefits and she had since discovered that all employers should provide employees with a policy on LGPS discretions, which the University did not. The lack of information about the whole process, and the short timescales involved, contributed to a very unsatisfactory outcome for her.

25. She may never have taken voluntary redundancy if she had known that it would have led to a loss of her pension benefits.

Summary of the University’s Position  
26. In submissions to my office when describing the intended TUPE transfer the University said:

Letter of 18 June 2013
“The post that Mrs Lam held with us transferred under TUPE to the NHS at Blackpool …”

Letter of 11 July 2013
“It was explained to Mrs Lam as part of the TUPE consultation that 50% of her role/pay (ie relating to health and safety) would remain with the University, and that the other 50% relating to Occupational Health work would transfer to the new provider.”

Letter of 9 September 2013
“When the University undertook the review of Occupational Health in 2011/12 and took the decision to outsource the provision to the NHS, half of the role (Occupational Health administration) was to Tupe to the NHS and half of the role (Health and Safety administration) was to remain with the University.”
27. My investigator then asked directly about how one employment could be spilt into two for TUPE purposes.  The University then said (letter of 7 October 2013):

“As Mrs Lam will no doubt agree, in practice more of her time was spent in supporting occupational health than in carrying out her other duties. Accordingly, had it wished to do so, the University could simply have let the matter be dealt with under the TUPE Regulations.”

28. Most recently, the University has expressly accepted that it was not possible to transfer half of a single employment contract under TUPE. However, it says that the legal position was that the whole of Mrs Lam’s employment should have been transferred to NHS Blackpool. It says it is a matter of law whether the TUPE regulations apply. It says that what the tender documents said, what was said by NHS Blackpool and what was said by the University are irrelevant to the questions of whether there was a transfer and whether Mrs Lam was assigned to the relevant undertaking.  The University suggests that it was clear to all parties that there was a TUPE transfer applying to Mrs Lam’s position.
29. In addition the University made the following submissions (some before the final observations above).

30. It would have been for NHS Blackpool to determine whether Mrs Lam’s position was redundant or not and to establish whether Mrs Lam would agree to travel a longer distance to work. If she had chosen not to transfer this would have been taken as an “objection” to the transfer by the University and in effect would have amounted to a resignation with no claim to any further payments from the University.
31. Under the University’s voluntary severance scheme it was a condition that employees could not re-apply for roles at the University for a period of two years. By negotiation and with union representation it was agreed that Mrs Lam would leave under the label of “voluntary redundancy”, giving her an enhanced payment and a four week break to apply for other roles at the University. Mrs Lam had been clear that she did not want to transfer to NHS Blackpool but instead remain with the University in another role. By helping her fall within the redundancy and redeployment policy, instead of a voluntary severance agreement, she could re-apply for posts sooner. This was an issue about labelling in the context of the University’s procedures and was done to enable Mrs Lam to receive an enhanced severance package whilst at the same time return to the University sooner. It was not used because there was any acceptance that her position with the University was redundant.
32. Had the agreement not been entered into the University would have been entitled to let the TUPE regulations take their course and allow Mrs Lam to transfer. NHS Blackpool needed the work to be done and they were willing to employ Mrs Lam. None of this is changed by the fact that a compromise agreement was signed. The University has this year restructured the Facilities Management team and the other work which was carried out by Mrs Lam within Health and Safety is now part of the central Facilities Management Administration team.

33. It is inaccurate to say that the Compromise Agreement was designed to avoid redundancy. Mrs Lam was never consulted about redundancy, given notice she was at risk of redundancy or given formal notification of termination of employment on the grounds of redundancy. All of these would be standard University practice in a redundancy situation. Also it is clear that Mrs Lam was not dismissed and so the redundancy basis for receipt of an immediate unreduced pension is not established. It is equally clear that her departure was not in the interests of business efficiency – it could not be given that the Occupational Health service was to transfer to a third party.

34. Mrs Lam did not, as she says, engage with the TUPE process.  It is clear that she wanted to stay with the University.
35. The terminology “by mutual agreement” at clause 1of the compromise agreement reflects the position of the parties. A more accurate description would have been “at Mrs Lam’s request”. The terminology at (C) had to be seen in the context that the University was allowing Mrs Lam to come within its redundancy and redeployment policy. The business need was to outsource the Occupational Health provision and there was no need to terminate her employment. The wording in clause 1 was a term of agreement whereas the wording at (C) merely described the background and so should carry a lesser contractual standing as it was not a contractual term.
36. Mrs Lam was advised by her trade union representative and solicitors who would have been able to advise whether signing the Compromise Agreement was in her best interest.

37. The payroll department initially reported Mrs Lam’s reason for leaving employment to the LGPS in error as being due to voluntary redundancy. This was then quickly corrected because her post(s) had not been made redundant. Her Occupational Health employment would have transferred to the new provider if she had not asked for voluntary severance.
38. There is nothing to support Mrs Lam’s statement that she would not have considered the severance package if it had been clear her pension would not have been enhanced. Mrs Lam has in fact conceded that pension was not discussed. There should be no criticism of the University for not offering pensions advice.
39. Mrs Lam was not entitled to an unreduced pension on leaving her employment and there had never been any indication from the University that she would be. They negotiated an enhanced package in good faith at Mrs Lam’s request and for her benefit alone (not the University’s). The University would have been entitled to refuse any settlement package and insist on a transfer to the new provider. The University rejects that it contrived to deprive Mrs Lam of her pension rights. The revised information provided to the Scheme’s administrator was done to regularise the actual position. 
40. The University cites a decision of the Court of Session in Scotland, Hynde v Armstrong and others [2007] CSIH 16. It says that that judgment makes clear (in the context of a TUPE transfer) that for dismissal to be regarded as for “an economic, technical or organisational reason” it must relate to the transferor’s future conduct of its business, whereas the University did not carry on the Occupational Health Service after the transfer. 

41. Mrs Lam’s employment terminated when the Compromise Agreement concluded and the reasons were settled at that point; the University continued to operate the occupational health service until 1 August, in view of which her departure cannot have been for redundancy or business efficiency reasons (and the fact that she remained in employment until 9 August cannot change the settled reasons). 
Conclusions

42. The immediate question is whether Mrs Lam left in circumstances which qualified her for a pension under Regulation 19(1). 

43. Mrs Lam has referred to a colleague accepting redundancy prior to her leaving. This is of little assistance to her as each case is considered on its own merits and in the light of its own particular facts. What matters are the facts that relate directly to her.
44. Before I deal with the central matter, there are two side issues to mention.  First is the lack of discussion of pension matters at the time. I agree that the University cannot be criticised for not volunteering information about Mrs Lam’s pension entitlement. Mrs Lam and her advisers did not ask for information and the University did not offer it.  It may be that they were each operating on assumptions of their own, which might have been the same or different. Certainly if Mrs Lam, when agreeing to leave, was assuming that she would be entitled to any particular level of pension that was not because she was led to such an assumption by the University. 
45. Second is Mrs Lam’s engagement with the TUPE process.  Her evidence to me is not that she did so, it is that she expected to on the assumption that her whole job would be transferred, even though she did not wish it to be.  When it came about that she was being offered a 50% FTE job with NHS Blackpool she clearly preferred no job and a settlement with the University. The University implies, based on her lack of engagement, that she would not have agreed to a 100% FTE transfer either, but that was never offered.
Qualification under Regulation 19(1)

46. There are two tests.  Mrs Lam would qualify either if she was dismissed on the grounds of redundancy or if the University had decided it was in their interests that her employment should end on the grounds of business efficiency.  In either case there is a matter of fact to be determined.  There is no room for discretion or to describe the reason for her departure as anything other than the true reason.

47. The Compromise Agreement is not of much help here. Although paragraph (C) of the “Background” section of the compromise agreement says that the termination was with Mrs Lam’s agreement “that the Employment will terminate by means of voluntary redundancy”, as the University notes, this paragraph is not an operative part of the agreement.  As a result the University cannot simply be held to it, as Mrs Lam might wish. The operative terms of the agreement refer to leaving by reason of mutual agreement.

48. The statutory definition of redundancy (taken from Section 139(1) of the Employment Rights Act 1996) is set out below:  

"An employee who is dismissed shall be taken to be dismissed by reason of redundancy if the dismissal is wholly or mainly attributable to -
(a)
the fact that his employer has ceased or intends to cease - 


(i)
to carry on the business for the purposes of which the employee was employed by him, or


(ii)
to carry on that business in the place where the employee was so employed, or

(b)
the fact that the requirements of that business - 


(i)
for employees to carry out work of a particular kind, or


(ii)
for employees to carry out work of a particular kind in the place where the employee was employed by the employer, have ceased or diminished or are expected to cease or diminish."
49. The University has at various times said:

· that Mrs Lam had two 0.5 FTE contracts

· that Mrs Lam's single post was split in two;

· that Mrs Lam’s whole employment could have been TUPE transferred;
· as a matter of law the TUPE regulations applied to her whole employment, however it was described by the parties. 

50. The first of those is utterly unsupported by the evidence. It is extraordinary that the University had somehow persuaded themselves that one employment contract was two.  Mrs Lam quite clearly had one full-time employment contract.  She did indeed have two functions under that contract, although Mrs Lam – and sometimes, the University – has said that more of the work was concerned with Occupational Health than with Health and Safety.  But there was never any suggestion at the time of the relevant events that the whole post would be TUPE transferred, even though that is what Mrs Lam originally expected.  The tender document included half a job.  NHS Blackpool offered her half a job – as the suggestions for working hours in their letter make completely clear.  It might be that if the tender process had been conducted differently a whole job could have been included.  But it was not.

51. I agree that there could be a question of law as to whether Mrs Lam’s whole employment was subject to TUPE transfer, but it is not one that I need to decide. At the time, neither the University nor NHS Blackpool thought that the whole of the employment was subject to TUPE transfer.  It is true that Mrs Lam expected it to be, but she can hardly be blamed for not insisting that it should have been, given that was not what she wanted. (I note in passing that there was certainly at least a portion of her work that did not transfer.) If the idea was to contrive, as a better option for her, that she would be employed after the transfer under two contracts in two places, then that contrivance failed, because she did not want it.  But the 50/50 arrangement was not, and could not have been, subject to TUPE regulations, in that Mrs Lam could not have been required to take up the NHS Blackpool half, nor accept a reduction in hours with the University.
52. As Mrs Lam could not have been required to do either, and given that there was no 100% transfer to NHS Blackpool, she would have needed to have been redeployed or been made redundant by the University. (In the absence of redeployment her employment would have come to an end due to redundancy within the statutory definition.)  The settlement that was entered into avoided both.  Her departure, although voluntary in the sense that it was acceptable to her, was not voluntary given the only offered alternative was not one she could have been required to take. 
53. The University says that her departure could not have been in the interests of business efficiency because it was agreed before the transfer and when occupational health services were still being provided.  It also says that consistently with Hynde v Armstrong and others that for a dismissal to be for an “economic, technical or organisational reason” it must relate to the transferor’s future conduct of its business, and that occupational health services formed no part of the University’s business after the transfer.
54. I have some difficulty in reconciling those two arguments, but anyway I do not find they advance the University’s case. First, both rely on Mrs Lam’s whole employment being concerned with the provision of occupational health services, which it clearly was not.  Second in the interests of (future) business efficiency Mrs Lam’s departure could have been agreed on, including its terms, in advance of the moment when part of the work she was doing was transferred. Third, her actual agreed departure date was shortly after the transfer. Fourth, Hynde v Armstrong and others concerns a particular part of the TUPE regulations, not applicable to this case – and anyway, in that very different case the transferring employer ceased to conduct any business on the transfer date.
55. It is informative to ask what would have happened in the absence of the Compromise Agreement, considering the situation as all the parties understood it to be – that is, that a 0.5FTE job was being offered at NHS Blackpool which Mrs Lam did not want.  As I have said above, she would have needed to have been redeployed by the University (perhaps only 50% FTE) or made redundant by it.  Neither of those was necessary because of the Compromise Agreement.  Not needing to redeploy her must have been effectively in the interests of business efficiency.  Redundancy automatically would have qualified her for a pension.  So departure on the terms of the Compromise Agreement was itself in substance on the grounds of business efficiency, even if the University did not recognise it as such. 
56. I should add that I have ignored for this purpose that the 0.5 FTE transfer was to a different location many miles away, whereas the contractual documents that I have seen describe her full-time post as being in Lancaster.  I have not needed to consider whether this alone would have meant that the offered post was not appropriate.

57. So I find that the reason for Mrs Lam’s departure was in the interests of business efficiency. Under the regulations that govern the Scheme this would entitle Mrs Lam to an immediate unreduced pension.
58. My role when awarding compensation is to place Mrs Lam as far as possible in the same position as she would have been in had there been no maladministration. The complaint is against the University and not the Scheme’s managers or administrators. My directions account for this.

59. Having reached this conclusion I do not need to consider the subsidiary matter of whether Mrs Lam was misled into believing that she qualified for a pension under Regulation 19(1).  However, the matter of being told that she did not qualify, when in my judgment she did, will have caused her distress, for which she should be compensated.

Directions

60. I direct the University, within 28 days of this determination, to:

· contact the Scheme administrator to inform them that Mrs Lam’s termination on the grounds of business efficiency;

· make any further arrangements with the administrator for Mrs Lam to receive backdated pension benefits calculated in accordance with Regulation 19 effective from the date of termination of her employment;

· pay simple interest, at the rates quoted for the time being by the reference banks, on any arrears paid to Mrs Lam from the due date to the date of payment;

· pay Mrs Lam £250 to redress the distress and inconvenience caused.
Tony King

Pensions Ombudsman

13 January 2014 
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