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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr Edward Bufton

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondent 
	City of Westminster (WCC)


Subject

Mr Bufton has made three complaints regarding the way in which his benefits under the Scheme were calculated following his being made redundant. These are:

· that no effort was made to show the best pensionable pay over the qualifying three year period;

· that WCC denied his application for enhanced benefits on a personal basis;

· that the standard application form and guidance notes for enhanced benefits were extracted from the papers given to him.

The Pensions Ombudsman's determination and short reasons

The first complaint should be upheld against WCC as Final Pay has not been calculated in accordance with the Regulations. The second and third complaints are not upheld as the decision to deny Mr Bufton’s application for enhanced benefits was not perverse and I do not find that any injustice was caused by the removal of the application form and guidance notes.
DETAILED DETERMINATION
Scheme Regulations
1. Relevant to this complaint are the Local Government Pension Scheme (Benefits Membership and Contributions) Regulations 2007, introduced with effect from 1 April 2008 (the 2008 Regulations).
2. The relevant provision under the 2008 Regulations is contained in regulation 8 where “Final Pay” is defined as follows:

“Subject to regulations 9 to 11, a member’s final pay for an employment is his pensionable pay for as much of the final pay period as he is entitled to count as active membership in relation to that employment.

A member’s final pay period is the year ending with the day on which he stops being an active member or, if that would produce a higher figure, either of the two immediately preceding years.”
3. The definition of the final pay period is specified as the 365 days leading up to the final day or the anniversary of it if either of the previous two years is used.

4. Relevant arrangements for performance related pay are set out in a document headed “Performance Related Pay (PRP) – 10% and 15% Scheme Terms & Conditions & Salary Administration” dated April 2007 (the PRP Terms and Conditions).

5. Section 5 deals with eligibility and says:

“You must be in a PRP graded post for a minimum of 4 months in the performance year and still in the same post or any other PRP graded post at the end of the performance year in order to be eligible for a PRP assessment and payment”

6. The same section goes on to say that an employee must be subject to the scheme for at least four months in the year in order to receive an assessment (and payment if relevant).
7. Section 3 of the PRP Terms and Conditions says:
“For each job a 100% salary level is identified and an appropriate salary range constructed around it. PRP salary increases up to the 100% salary level are consolidated into basic salary wherever possible. Only where your basic percentage salary will not allow for the full percentage payment to be consolidated will this be split into part consolidated increase and a one off bonus. PRP at the 100% salary level is paid only as a one off lump sum bonus.  Your salary may be adjusted each year depending upon your performance rank. 
On consolidation on confirmation of your overall performance rank, your salary will be amended accordingly … Any increase in salary will be payable in two parts:

· the figure shown on the top half of each cell will be consolidated into basic salary;

· the figure shown in the lower half of each cell will be unconsolidated and paid as a one-off lump sum bonus.
Consolidation is only possible up to the 100% level. However it is possible for high performers to be rewarded by means of one off bonus payments.
All salary increases are effective from the start of the next performance year, usually 1 April."
8. The “cells” referred to in the above extract appear in a table in the PRP Terms and Conditions. The upper and lower halves are described respectively as “Increase to basic salary” and “One-off bonus”.

9. Section 12 says

"Any bonus payment received during the last year of service will count as part of final earnings for the purpose of calculating benefits under the Pension Scheme but will not count for the purposes of calculating redundancy or severance benefits." 

Material Facts

10. Mr Bufton was employed by WCC from 9 May 2005. He was already a member of the Scheme at that time. 

11. His contract of employment contained an entitlement to assessment under WCC’s PRP scheme.  
12. Mr Bufton was made redundant on 31 October 2009 and because of his age he qualified for payment of an early retirement pension.

13. Mr Bufton was initially provided with a Statement of Benefits relating to his membership of the Scheme on 13 November 2009. The benefits were based on a final pensionable salary of £44,725.00 and were established accordingly.
14. The calculation was later revised to be based on a final pensionable pay figure of £44,816.00.

15. On 11 October 2009 he had made a request to the Director of Human Resources at WCC (the HR Director) for additional discretionary compensation payments.

16. On 2 November 2009 the HR Director replied to Mr Bufton to confirm that no additional compensation was payable. 
17. Mr Bufton wrote to the HR Director on 25 November 2009 asking for details of the method used to calculate his pensionable pay. In his letter he said:

“…the information provided by HR Payroll only shows basic pensionable pay without overtime and bonus payments”.
He went on to acknowledge that he had been told that the selection of the best year for the purpose of determining final pensionable earnings was based on the anniversary of leaving and not the tax year and that bonus payments were made for the previous year. However, he said that he was uncertain of the logic of these arrangements.

18. The HR Director responded to this and two other letters written by Mr Bufton dated 18 November 2009 and 29 November 2009. In this response he confirmed that non contractual overtime was not pensionable, nor were irregular bonus payments. However, PRP payments were pensionable as regular payments. He also set out the wording of Regulation 8 of the 2008 Regulations.
19. He said that whilst Regulation 8 allowed for as much pensionable pay included in the final pay period as related to the final pay period, payments made during this period which related in whole or in part to other periods of service had to be excluded.

20. He went on to explain that Mr Bufton had received a lump sum PRP payment in 2008/2009 which related to the previous year and that this, therefore, did not relate to the final pay period and so could not be included in the final pensionable pay.
21. On 28 February 2011 Mr Bufton complained under the terms of the Internal Dispute Resolution Procedure (IDRP).
Summary of Mr Bufton’s position  
22. Mr Bufton believes that his final pensionable pay should have been £48,604.50. This figure has been calculated based on his pensionable earnings from November 2007 to the end of October 2008 including a payment, assumed to be PRP, of £6,480.50 received in June 2008.
23. He says that he was told by his Head of Department that Redundancy Assessment was not applicable in his circumstances.
24. He says that his Head of Department also withdrew the “Standard Assessment Compensation Form” from his redundancy notification without explanation.

25. Further, he says that he was told by his Head of Department that it was not worth converting part of his redundancy award to pensionable pay due to the low figure. He does not believe that he should have been given this advice by someone not qualified to do so.

Summary of WCC’s position  
26. Mr Bufton’s redundancy assessment and payment was processed in line with WCC policy.

27. WCC did not have a policy to increase pension years on retirement.

28. Mr Bufton was invited to enhance his LGPS service with his lump sum Discretionary Compensation Payment. However, he failed to give written notice that he wished to do so within the stipulated timescale.

29. WCC says that it did not withdraw the standard compensation policy for him alone. The policy was applied as notified to him.
30. Before 2008 performance bonuses were paid after the end of the performance year (31 March) following a managerial assessment. Typically payment was made around July of the new financial year.

31. PRP payments were “due from the 1st April each year but in respect of the member’s active service up to 31st of March the previous year”. 

32. PRP payments are pro-rated for service in the year to which they relate which demonstrates the relationship to that period.

33. It should not be possible for a PRP payment made after leaving not to be added to pensionable pay on the grounds that it related to a time after leaving service.

34. In 2008 WCC introduced a new pay structure which involved amalgamating a PRP payment with the basic pay package so that they were paid in equal instalments throughout the performance year and not at the end.

35. So Mr Bufton is arguing for a pay period that included the new PRP payment in addition to the PRP payment which had been earned in the previous year.
Conclusions
36. Some parts of Mr Bufton’s complaints relate to the calculation and payment of his redundancy compensation. Where these have direct implications for the payment of his pension then I have considered them. However, where there is no such implication they are outside my jurisdiction and I have therefore not considered them.

37. The final pay figure to be used to calculate Mr Bufton’s benefits were his earnings “for” the year to the end of October 2009 which WCC say was his final pay period as defined in the 2008 Regulations.
38. WCC say that the PRP payment should be treated as a payment in arrear and applied to the year before payment. 
39. I have, in other cases, determined that pay “for” a period is not the same as pay received in that period.  So, for example, a pay award paid late would fall to be taken into account when it was due (that is, in the period “for” which it was).
40. In this case the amount of the PRP award is determined by reference to performance in the year before payment.  That is not the same as it being paid in arrears, though.  And the test is not what the reference period for performance is, it is whether it is “for” the period in question.
41. The argument that because it is determined by reference to performance during a period means that it is “for” that period is problematic, for a very specific reason.  If it were true, then a consolidated pay increase which, under the same scheme, is calculated by reference to one year but paid in the next (and thereafter) would also be “for” the previous year.  That is of course impossible – and yet it cannot be that the nature of the payment, that is, whether it is a lump sum or a consolidated increase, determines which period it is “for”.

42. In addition the language of the PRP Terms and conditions does not support distinguishing between the two.  It talks about a (singular) increase in salary being paid in two parts, consolidated or non-consolidated – and if non-consolidated as a lump sum.

43. In my judgment the PRP lump sum is properly regarded as being a one off increase in salary “for” the year in which it is paid.  That it is, like the consolidated increase, paid by reference to and in acknowledgement of the previous period’s performance does not make it a payment ”for” that period.

44. WCC observe that this may have incongruous consequences.  They suggest that a payment made after a person had left could be disregarded.  But I can see nothing in the PRP Terms and Conditions that would entitle a person not in service to receive a lump sum any more than they could receive the consolidated pay increase.  (It may be that WCC has historically made such payments, but that does not affect how the lump sum should be viewed under the PRP Terms and Conditions and the Scheme’s regulations).
45. They also say that Mr Bufton will benefit from performance related pay twice in one year, because of the change of scheme.  That may be so, but it is an accidental and one-off consequence of the way that arrangements were changed rather than a reason, as a matter of construction, to regard the PRP lump sum as being “for” the previous pay period.

46. My office has confirmed with WCC that Mr Bufton’s basic salary for the year ended 31 October 2008 was £42,201. Mr Bufton also received a one off 100% PRP bonus payment of £3,228 in June 2008 which when added to the basic salary would make his  total earnings for the year £45,429. As this is Mr Bufton’s highest level of earnings in the last three years then this should be the figure used for “final pay” and to calculate his pension.  
47. I therefore conclude that WCC should arrange for Mr Bufton’s pension to be recalculated using this revised final pay figure and for any arrears of pension due to him since his retirement to be paid to him. 
48. I turn now to the second part of Mr Bufton’s complaint, which is that WCC denied his application for enhanced benefits. I believe that he has based this assertion on the wording of Regulation 52 of the Local Government Pension Scheme Regulations 1997. The wording of this Regulation is set out in the Appendix.
49. This Regulation makes it clear that the award of additional pension is entirely discretionary and that it is for WCC to decide whether or not to make such an award.
50. Mr Bufton has said that he believes that the decision not to award him an additional pension was made on a personal basis by his Head of Department. 

51. The established principle in considering the exercise of a discretion is that I can only interfere with a decision if there was a procedural fault, a misunderstanding of the law or other provisions, some irrelevant consideration had been taken into account or a relevant one ignored or if it was a decision no reasonable decision maker could make.  

52. But I cannot base a determination on Mr Bufton’s belief alone, no matter how honestly he has stated his view. In this case the evidence falls short of that needed for me to make a determination in his favour.
53. The final part of Mr Bufton’s complaint is that the Assessment of Redundancy Compensation form was removed from the papers given to him at the meeting with his Head of Department. 
54. Mr Bufton says that this was removed during a meeting with his Head of Department. This was, as Mr Bufton has said, a private meeting which was arranged primarily to advise him of the potential threat of redundancy. No notes of that meeting have been presented by either party and so it is difficult to be certain of exactly what was said. I have no doubt that it was a difficult meeting for both individuals and I accept that it would have covered many points including that of the possibility of enhancing pension.

55. It is impossible to say for certain what was discussed at the time and why these papers were removed. However, in view of the fact that Mr Bufton later submitted his application in the form of his letter dated 11 October 2009 I do not consider that he could have suffered any injustice as a result.

56. For the reasons given in paragraphs above, I do not uphold the second and third complaints.

Directions
57. Within 28 days WCC are to arrange for Mr Bufton’s pension to be recalculated using the revised final pay figure of £45,429 and for any arrears of pension due since his retirement to be paid to him.
Tony King

Pensions Ombudsman

9 May 2014 
Appendix

The Local Government Pension Scheme Regulations 1997 

Power of employing authority to increase total membership 

52.
(1)
An employing authority may resolve to increase the total membership of an active member.

(1A)Where a member leaves his employment by reason of redundancy, a resolution under paragraph (1) may be passed at any time in the period of six months beginning with the date on which the member leaves his employment, but shall be deemed to take effect on the final day of employment, and

“redundancy” includes leaving employment in the interests of efficiency, or because the member held a joint appointment which has been terminated because the other holder has left it. 

(2)
A member's total additional membership (including additional membership in respect of different employments) must not exceed - 

(a)
 ten years; or 
…
(c)
 the period by which the member's total membership falls short of the total membership the member will have if he continues as an active member until he is 65,

whichever is the shortest. 

(6)
The relevant additional period may only be counted as a period of membership if-

(a)
the administering authority and the employing authority agree before the expiry of the relevant period that the employing authority will pay increased contributions under to meet the cost of the increase in membership, or

(b)
the employing authority make the payment required by regulation 80(1) by reason of the resolution within that period.

(7)
The relevant period is the period of one month beginning-

(a)
with the date the resolution was passed, or

(b)
such longer period as the employing authority and the administering authority agree.

(8)
If neither paragraph (6)(a) nor (6)(b) applies, the resolution shall cease to have effect.
…
(10)
If a person becomes entitled on leaving an employment to an ill-health pension under regulation 27 calculated by reference to an enhanced membership period, no resolution may be passed under this regulation by reason of his leaving that employment.

(11)
An additional period arising from a resolution under this regulation on or after 1st April 2008 shall be treated as a period of membership after that date.
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