PO-1203
PO-1203

PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Mr William Thomson

	Scheme
	GE Pension Plan (the Plan) & The GE Supplementary Pension Scheme (the Scheme)

	Respondent(s) 
	GEH Holdings / International General Electric U.S.A (the Company) & GE Pension Trustees Ltd (the Trustee)


Subject

Mr Thomson’s principal complaint is that since 2010, the Company and the Trustee ceased to allow discretionary inflation increases in relation to pension accrued prior to April 1997 (pre-1997 service). Prior to 2010 discretionary inflation increases had always been allowed and it was Mr Thomson’s understanding that this would continue; therefore, Mr Thomson believes that the increases should be reinstated. Secondary to this, Mr Thomson also wishes to complain about the conduct of both the Company and the Trustee in this matter, and the knock on effect in relation to the valuation process. 
The Deputy Pensions Ombudsman's determination and short reasons

The complaint should be not upheld against either the Company or the Trustee because despite previous increases having been allowed, under the rules, the Trustee / the Company are entitled to refuse future increases. 

Of Mr Thomson’s secondary complaints:

· although the Trustee has not secured agreement from the Company in terms of the discretionary increases, it does not follow that the Trustee or the Company are failing in their duty, or that there is misgovernance; and
· the 2009 valuation has no bearing on the funding for discretionary inflation increases and is, therefore, of no relevance.
DETAILED DETERMINATION

The Plan and Scheme Rules

GE Pension Plan

“G2. Increases to Pensions in Payment



Rule G2(A)
Regular Review

Subject to G2(C) [which deals with GMP] the amount of pensions under the Scheme which are for the time being in the course of payment shall be reviewed by the Principal Employer not less frequently than once a year (in addition to those referred to in Rule G2(E) [special increases for certain groups])



Rule G2(B)
Discretionary Increases

If the Principal Employer so agrees, the Trustee may make increases to all or some of the pensions referred to in Rule G2(A).”



Rule G2 (F)
Annual Increases

(a) Sections 51-54 (Limited Price Indexation) of the Pensions Act 1995 shall apply to Pensions in payment under the Scheme of the type to which Sections 51-54 apply to the extent that they are attributable to actual Pensionable Service after 5th April, 1997;



“Rule19(A)

Where the agreement or consent of the Principal Employer is required in this Deed or where the Principal Employer exercises any power, the Principal Employer shall owe no duty to any Employer, Beneficiary or other person in giving or withholding its agreement or consent or exercising any power.”

GE Supplementary Pension Scheme

“G2. Increases to Pensions in Payment



Rule G2(A)
Regular Review

Subject to G2(C) the amount of pensions under the Scheme which are for the time being in the course of payment shall be reviewed by the Principal Employer not less frequently than once a year.



Rule G2(B)
Discretionary Increases

If the Trustees so agree, the Principal Employer may make increases to all or some of the pensions referred to in Rule G2(A).



Rule G2 (C)
Annual Increases

(i) Subject to (i) and (ii) below:

(a) Sections 51-54 (Limited price indexation) of the Pensions Act 1995 shall apply to Pensions in payment under the Scheme of the type to which Sections 51-54 apply to the extent that they are attributable to actual Pensionable Service after 5th April, 1997;”



“Rule 18(A)

Where the agreement or consent of the Principal Employer is required in this Deed or where the Principal Employer exercises any power, the Principal Employer shall owe no duty to any Employer, Beneficiary or other person in giving or withholding its agreement or consent or exercising any power.”
Material Facts

1. Mr Thomson is a member of both the Plan and the Scheme.

2. For around 14 years, Mr Thomson served as a Trustee for both the Plan and the Scheme, from 27 May 1988 onwards.

3. Increases to pre-1997 service are discretionary but from 1988 up until 2009 inflation related increases were consistently given for pre-1997 service.

4. Since 2010 inflationary increases have not been granted on pre -1997 service.

5. Mr Thomson is one of a number of members who have complained to this office about the decision not to grant increases on pre-1997 service.

6. During the course of the investigation the Administrator (Aon Hewitt) and a former Member Nominated Trustee (who was a Trustee until 2010) provided extracts of minutes of the Trustee board meetings in which discretionary increases were discussed.

7. In addition, the Member Nominated Trustee also provided information including: 

· a covering letter;

· a copy of a letter previously sent to the Pensions Regulator;

· extracts of Trustee minutes re inflationary increases; and

· a statement about the 2009 valuation and discretionary increases.
Summary of Mr Thomson’s position  

8. He is part of a group of members who are discriminated against because they do not have protected inflationary increases.
9. When he was a Trustee the board considered the obtaining of permission to apply annual inflation related increases to be one of their key responsibilities. 
10. From his time as a Trustee he recalls that sometimes, the Company were less forthcoming with a positive decision but the Trustee fought hard and, on every occasion, they succeeded in securing permission / funding to apply the increases. 
11. He relies on the fact that permission for inflation related increases had always been obtained in the past and that there was an understanding that this would continue. He says that following the 2002 sale of the subsidiary (GE Global eXchange Services) that he used to work for, a series of meetings took place during which members were assured that the practice of paying discretionary increases would continue.
12. Mr Thomson a requires copy of the actuarial assumptions used to establish the special membership terms arising from GE’s sale of GE Global eXchange Services to Francisco Partners in 2002. He believes that if the pre-1997 pension increases were provided for within the assumptions, this would be clear evidence of the non-discretionary nature of the increases, and the intent to continue them. He has not been provided with the actuarial assumptions, despite several requests

13. The Trustee and the Company have incorrectly made a blanket decision not to grant any more discretionary inflation increases in the future.

14. Mr Thomson believes that the appointment of the Chairman of the Board of Trustee was in contravention of the articles of association. The chairman should be chosen by the Trustee but in reality the Chairman has always been chosen by the Company. This is evidence of misgovernance by the Company and the Trustee, and Mr Thomson views the misgovernance as a contributing factor, leading to the cessation of inflation related increases.
15. Further evidence of misgovernance is evidenced by information supplied by the Member Nominated Trustee, who says:

· that when his term as a Member Nominated Trustee expired, he was not reappointed even though he had the required number of votes;
· the full trustee board was barred from discussing the 2009 valuation because Company negotiations were restricted to a subcommittee made up of three Company Appointed Directors (the Funding Committee, which later merged into the Funding and Investment Committee); and
· the results of the 2009 scheme valuation may have affected the Company’s decision not to grant discretionary increases - funding for discretionary increases was always included as part of previous valuations.
Legal arguments – Complaints against the Company

Breach of implied contractual duty of good faith

16. In reference to Prudential Staff Pensions v Prudential Assurance 2011(the Prudential case), Mr Thomson’s representative say that: 

· although the test to establish a breach of employer’s duty of good faith is a “severe one” the duty could be breached if there is a failure of process;
· the manner in which the employer has exercised its discretion is irrational or perverse as described in paragraph 148 of the Prudential Case; and
· paragraph 148 of the Prudential Case explains that matters relating to internal decision-making may demonstrate if the employer has acted irrationally or perversely. A genuine and rational exercise of discretion should take place rather that an empty and irrational one. And failure of process, if sufficiently significant, can undermine trust and confidence.

Exercise of discretion

17. Under the mechanics of Plan rule G2(B) the Principal Employer may only exercise its discretion once the Trustee have decided whether or not they are going to exercise their discretion. Then once the Trustee have communicated their decision to the employer, the employer then has to agree or disagree. This required dialogue between the Trustee and the Principal Employer. As is stated within a 10 March 2011 letter from the Member Nominated Trustee to the Pensions regulator - on 4 April 2010, while a board meeting was in progress, the Principal Employer sent an email to the Trustee stating that they did not agree to discretionary increases for 2010. This demonstrates that the Principal Employer did not wait for the Trustee to first make their representations, as they should have done. And this is considered to be a significant failure of process as it is contrary to the rules.

18. Mr Thomson’s representatives note that there is no requirement within the Plan rules for the Principal Employer to consult with the Trustee, yet in previous years the Principal Employer had engaged in full discussion and maintained an open channel of communication with the Trustee.
Other indicators of breach of good faith:

19. Paragraph 143 of the Prudential case says “the obligation of good faith could be breached if an employer acted “capriciously”.”  And the manner in which the Trustee was informed of the employer’s decision was capricious. The Principal Employer knowingly sent an email to the Trustee during a meeting in which the Trustee has expected to discuss the increase; thus showing scant regard for the process.

20. Until 2010 the increase had been discussed by the Trustee and Employer via the valuation negotiations and Mr Thomson’s representatives’ question why this process was not followed in 2010.

21. Paragraph 146 of Prudential states that “Members’ interests and expectations may be of relevance when considering whether an employer has acted irrationally or perversely.” And as up until 2010, increases had always been granted, there was a clear expectation that they would continue.

Annual review:

22. For the employer to have exercised discretion in accordance with the rules, discretion should have been considered annually. Mr Thomson’s representatives’ question whether discretion has been considered each year, as the removal of funding for increases from the 2009 valuation meant that funding was also withdrawn from the subsequent three years.

Strength of Employer Covenant:

23. Although the Prudential case stated that an employer may act in their own interests, as the employer covenant is so strong the decision not to apply the increases is irrational and perverse. The increased funding of the plan should be put into context of the strength of the employer covenant. 

24. The relative cost of the increases (around £0.5 - £1million) is small compared to the overall deficit. And the Plan is backed by a guarantee from the US parent company which has available cash in the order of $60 billion. Furthermore, the company could cover the cost of the payment without any additional funding by utilizing the £18 million special contribution paid into the plan in December 2010.

Implied contractual obligation of custom and practice:

25. The employer has an implied contractual obligation to provide the pension increases due to existing custom and practise. Within the Trustee minutes of 3 October 2010, the then Secretary Trustee noted that “the Company had a history of paying discretionary pension increases each year on this part of the pension since the GE Pension Plan was established in 1986”. 

26. Long-standing “custom and practice” is also demonstrated by the fact that pre-funding of the increases had been provided for as part previous valuations.

27. Additional evidence of a custom and practice may be found within the actuarial assumptions used to calculate the lump sum paid by the employers under the agreement dated 14 August 2003.  Provision for the inflation related increases within the actuarial assumptions would represent a clear intention that the payments should continue to be paid annually 

Breach of Trust:

28. The incorrect exercise of discretion by the employer, at Rule G2(B), demonstrates a breach of trust, for the same reasons as described (above) in relation to a breach of good faith. And Mr Thomson’s representatives ask that the Ombudsman directs the employer to exercise discretion correctly for each year from 2010 onwards.

IBM (UK) Holdings Ltd v Dalgleish:

29. Mr Thomson (and the group of members similarly affected) had reasonable expectation that they should have continued to receive pre-1997 inflation protection in line with the established custom of providing such inflationary increases, prior to 2010. As per paragraphs 458 and 466 in the recent case of IBM (UK) Holdings Ltd v Dalgleish (IBM ), such a reasonable expectation may be a statement of intention by the employer relating to the future, which need not amount to a cast-iron promise or guarantee.

30. Judge Warren held that any reasonable employer would take such a reasonable expectation into account, and balance it against the business need or justification for the changes it was proposing to make.  The existence of a rational business justification is no longer a "silver bullet".

Legal arguments – Complaints against the Trustee

Lack of proper exercise of discretion:

31. The legal point which is central to the complaint against the Trustee is whether the discretion to apply the pre-1997 inflationary increases has been exercised correctly.

32. The rule G2(B) says that “If the Principal Employer so agrees, the Trustee may make increases to all or some of the pensions referred to in Rule G2(A)”. The power requires that the Trustee to decide whether or not they should exercise their discretion to apply an increase, and then the agreement of the Principal Employer must be sought. Therefore, until the Trustee has made the decision, there is nothing for the employer to agree to.

33. The Trustee must exercise discretion first, otherwise this represents a breach of trust.
34. The Trustee have demonstrated a clear misunderstanding of how discretion works within the rules. In this, Mr Thomson’s representatives note paragraph 1.2(ii), 2.8, and 7 of the Trustee letter of 1 February 2013, where the Trustee have erroneously referred to the Principal Employer being the first party to exercise discretion. And at point 4.1 of the letter the Trustee stated that previous increases were never granted without the Principal Employer first making a decision regarding awarding discretionary increases.

35. It is impossible for the discretion to have been exercised correctly, because the full board of the Trustee were barred from entering into discussion on the matter. The discussion was restricted to a sub-committee.

36. In accordance with the Edge case the Trustee failed to consider all of the relevant factors, as follows:

· the strength of the employer’s financial covenant;

· the relative cost of the increases when compared to the size of the overall deficit;

· the very significant financial impact on the small group of pensioners if the increase was not applied; and
· the possibility of paying for the increases from the £18 million special contribution.

Breach of Trust:

37. Mr Thomson’s representatives draw attention to the Member nominated Trustee’s account of the occasions during which discussions relating to the possible exercise of the application of any inflationary increases was obstructed. The allegations are as follows: 

38. The Chairman has always been appointed by the employer. Whereas, in accordance with clause 77 of the board’s articles of association, the Chairman of the Trustee must be appointed by the Trustee.

39. All decisions relating to governance, funding and investment are made by a sub-committee of three company appointed directors. The other five members of the Trustee have been excluded from detailed discussions in these areas since 2009. Furthermore, decisions made by the subcommittee are not fully explained to the rest of the Trustee board. It is therefore submitted that all decisions made by the subcommittees are flawed and, therefore, invalid.

40. The Member Nominated Trustee was prevented from discussing increases during the board meetings in June 2010 and October / December 2013.

41. The Member Nominated Trustee was not reappointed even though he has the requisite number of votes.

42. Given the substance of the above breaches of Trust Mr Thomson’s representatives ask that the matter is investigated further. It is suggested that witness statements should be taken from the individual Trustees who served on the board at the time.
Summary of the Company’s position  
43. Since 2010 Mr Thomson has had no entitlement to pension increases because the Company has properly exercised its discretion not to provide them.

44. For both the rules of the Scheme and the Plan, the overriding consideration is that the company must agree to the payment of discretionary increases.

45. As detailed in section 4 of their 31 January 2013 response (as below), the background of the Company’s decision was in the wake of a significant funding deficit within the Plan / Scheme. They could no longer justify the provision of discretionary non-guaranteed benefits.
“4
The background to the Company’s decision

4.1
In 2010 the Company and the trustees of the Schemes were finalising the Schemes’ triennial valuations. In common with many other defined benefit pension schemes at that time, the Company and trustees were faced with significantly increased funding requirements. To put it into context, the GE Pension Plan’s funding deficit on the “ongoing” basis had been assessed at £104 million at the 2006 triennial valuation. By the time of the 2009 triennial valuation the funding deficit on the ongoing basis had increased nearly 7 fold to £695 million. The General Electric Supplementary Pensions Scheme, as a “top-up” scheme, is much smaller than the GE Pension Plan in terms of asset and liability size however it too had seen a similar relative increase in its funding deficit.

4.2
Against the backdrop of such a significant increase in the funding requirements for the Schemes the company could no longer justify the provision of discretionary non-guaranteed benefits. The company’s focus instead was on funding the guaranteed benefits that had accrued and meeting the cost of the future accrual of benefits. That position has not changed since 2010, though it remains under review.”
46. This shows there has not been a “blanket decision” by the Company to cease all future increases and there is no evidence to suggest that there ever has been. The Company’s position on this matter remains under review.

47. The Company has also not breached a duty of good faith. The relevant legal authority is taken from the Prudential case. Companies are entitled to have regard for their own interests when exercising discretion.

48. Given the significant deficits in the Scheme and the Plan, Mr Thomson’s assertion that funding the discretionary increases would have little or no commercial impact, is simply incorrect.

49. To its knowledge the Company has never provided any assurances that discretionary increases would be made. The Company does not have any notes in relation to the 2002 meetings to which Mr Thomson has referred.

50. Mr Thomson has provided no evidence demonstrating that the company had committed itself to always paying discretionary increases, or that the decision to withhold consent was perverse.
51. The power to grant discretionary increases is not a fiduciary one, this is demonstrated by rule 19(A) of the Plan and 18(A) of the Scheme.
Summary of the Trustee’s position  
52. According to the rules of both the Scheme and the Plan, increases in relation to pensionable service prior to 6 April 1997 are discretionary, and the Trustee is unable to grant such increases without the consent of the Principal employer.

53. From 2010 onwards, the Principal Employer has successively i.e. annually, notified the Trustee that consent was not given for discretionary annual increases.

54. Mr Thomson does not have an automatic right to increases because all of his service took place prior to April 1997.

55. Mr Thomson is incorrect in saying that valuations always included funding for discretionary increases; this practise ceased in 2003. From 2003 to 2009 the actuary made separate calculations for the cost of any discretionary increase awarded, which the Company then paid by way of a separately identified increase to the standard employer contributions rate.
56. The Trustee is not obliged to negotiate or demand that the Company grants discretionary increases.

57. The Trustee refutes Mr Thomson’s assertions that the process of the appointment of Chairman of the Trustee and a Member Nominated Trustee was incorrect. Likewise the Trustee state that, at all stages, they and the funding sub-committee acted properly in relation to the valuation process. Although it does not see how these particular matters are relevant to the complaint.

58. The purpose of the pensions agreement dated 14 August 2003, which Mr Thomson has referred to as “special membership terms”, was to allow “Special Members”, i.e. employees of GE Global eXchange Services, special rights to an early retirement pension. Mr Thomson’s right to pension increases were unchanged by the pensions agreement.

Conclusions
59. Mr Thomson has raised a series of arguments, which, as they have been raised, I will seek to address, however, fundamentally, the outcome of this complaint rests on the rules of the Plan / the Scheme and the discretion that they confer upon the Company and the Trustee.

Rules / Discretion

60. I draw no inference from the fact that permission for inflation related increases has always been obtained in the past. Each year the matter should be given fresh consideration by the Company, given the relative financial state of the Company and the Scheme / Plan at the time; which is of course, subject to change.  
61. The Trustee are not obliged to lobby the Company on behalf of the effected members. The rules only state that a decision about discretionary increases should be made.
62. Mr Thomson has cited the mechanics of “Plan rule G2(B)” as evidence that the exercise of discretion was faulty and therefore a failure of process. However, there is scope for some confusion here. Mr Thomson is a member of two schemes GE Pension Plan, which I refer to as the Plan, and The GE Supplementary Pension Scheme which I refer to as the Scheme. But under the “plan” rule that Mr Thomson has referred to, whereby the Trustee must agree before the Principal Employer actually belongs to the Scheme. Rule G2(B) under the Plan is actually worded the other way round –“If the Principal Employer so agrees, the Trustee may make increase…”

63. Hence, the assertion that the Trustees must first make the decision only takes into consideration the construction of rule G2(B) within the (top up) Scheme. This approach does not take into consideration the majority of members’ benefits which are held within the main scheme under the Plan.

64. Despite the order suggested within Scheme rule G2(B), even if the Trustee exercised its discretion first agreeing to the increases, it would not be a foregone conclusion that the increases would be applied. In practice, the Company’s permission would still be required, because it is the Company who provide the funding for the increases.  As such, it is of no functional significance whether the Company expressed its opinion, before or after Trustee considered the matter. And under rule G2(A), the Company are obliged to annually review the amount of pension in payment anyway, independently of rule G2(B).

65. Since the same Company and Trustee board are responsible for both the Plan and the Scheme it would be a nonsense to enter into two separate administrative processes since the spirit of both G2(B) rules are essentially identical.

66. For the reasons above I do not consider that there has been a breach of implied contractual duty of good faith, via a failure of process.

67. It is noted that in previous years there were negotiations / discussions between the Trustee and the Company in relation to the discretionary increase but since negotiation is not a requirement of the rules I draw no inference from the fact that there has been less discussion since 2010.
68. Paragraphs 143 of the Prudential case refers to the Imperial Group Pension Trusts Ltd v Imperial Tobacco Limited [1991] (concerning breach of an implied duty to preserve confidence and trust re a refusal to improve pension benefits) in which it was said that obligation of good faith could be breached if an employer acted "capriciously". However, paragraph 143 then goes onto say that, as per paragraph 135, with discretionary bonuses, the courts have adopted a slightly different test of test of irrationality or perversity. Paragraph 135 discusses that capriciousness is not very easy to define and that the right test is one of irrationality or perversity (of which capriciousness is part) in which it must be considered if a reasonable employer could have come to the same conclusion. 

69. It is more apt, therefore, to consider whether the action of the Company sending an email during the Trustee meeting was irrational or perverse. I do not consider that the means of communication was irrational or perverse just because it was a different means of communication that had been used on previous occasions. 

70. Mr Thomson’s opinion is that the timing of Company’s email was designed to stifle discussion on the topic of the increases. But the Company has no control over the content of conversation during Trustee board meetings. Assuming the email had come to light during the meeting, the Trustee could then have spent time formulating a statement / arguments, with a view to persuading the Company to change its decision.

71. Paragraph 146 of Prudential does state that “Members’ interests and expectations may be of relevance when considering whether an employer has acted irrationally or perversely.” However, it goes on to say that that there are limited circumstances in which a decision could said to be irrational or perverse because the powers at issue are not fiduciary and employers are entitled to have regard for their own interests.

72. The power to award discretionary increases is not fiduciary, and since the Company has provided valid financial reasons why they have declined to fund the increases, it is difficult to argue that the decision was irrational or perverse.

73. Among other things Edge v Pensions Ombudsman 1998 (the Edge case) set out that decision makers must take into consideration all relevant matters and ignore irrelevant ones. And in this regard Mr Thomson says that the Company failed to take into consideration a number of relevant factors. However, I don’t agree that the factors Mr Thomson has mentioned are necessarily relevant.

74. GE is a large successful group and as such the employer covenant may well be a strong one but that does not mean that they should commit a disproportionate amount of resources to the Scheme / the Plan. GE will no doubt have many other commitments. Furthermore, it is not for Mr Thomson to decide whether the £18 million contribution should be used to fund the increases.

75. The fact that, in 2009, the Plan had a deficit of £695 million cannot be ignored. It is not reasonable to justify the cost of the increases by saying that the overall cost of the increases is miniscule compared with the cost of the deficit.

76. Neither should it be a factor that the loss of increase has a significant impact on a small group of pensioners. Mr Thomson is part of a group of members within the Plan, who are not entitled to guaranteed inflationary increases in relation to service accrued prior to 5 April 1997 (all of Mr Thomson’s service was accrued prior to this date). For historical reasons, as the result of various mergers and acquisitions, there are other groups of members absorbed into the plan, who retain the right to guaranteed inflationary increases on pre-1997 service. 

77. It is permissible for different groups of members to be subject to differing sets of rules (even if it leads to the perception that certain members receive preferential treatment). This would have been as the result of separate negotiations undertaken when the different groups joined the Plan / the Company. 

78. Mr Thomson argues that the removal of the funding for increases from the 2009 valuation meant that funding was withdrawn from the subsequent three years. However, the Company state that the practice of pre-funding increases ceased in 2003, the cost of the increases being calculated separately. In any case is it apparent that the increases were subject to annual review, as the Trustee minutes show that increases were discussed in 2009, 2010, 2011 and 2012.


79. I have been asked to consider a possible breach of trust in the context of the recent IBM case. I have done so and I believe that the facts and background of Mr Thomson’s claim differ from those of the IBM case. 

80. In IBM the judge ruled that members had been given information which made them reasonably believe that certain benefits would be given on an on-going basis. But Mr Thomson has not put forward sufficient evidence that the Company did the same either in relation to the benefit in question or in relation to the benefits as a whole.

81. Mr Thomson only says that in 2002, following the sale of a subsidiary which he used to work for members were assured that the practice of paying discretionary increases would continue. There is no evidence of this meeting so it is difficult to analyse whether the statements amounted to a promise or undertaking or were merely statements of intention, which are not binding. Furthermore the assurances referred to are said to have been made in 2002, a full eight years before the increase ceased to be applied. It is unlikely that any assurance would be expected to apply indefinitely and over such a long period of time.

82. The fact that the benefit was granted in the past cannot on its own be said to give rise to a future expectation, particularly in the light of the fact that granting the increase was and remains discretionary rather than an existing right of members which was being curtailed or limited. 

83. The IBM judgement does not support the view that past practice is sufficient to give rise to a reasonable expectation that a benefit will continue to be awarded in paragraph 466 of the IBM the judge unequivocally states that “…a  statement of intention, if that is all that is established, cannot be treated as a commitment, promise or guarantee”.

84. There would need to be more than a statement of intention to give rise to a reasonable expectation and the facts put forward by Mr Thomson do not suggest that this was the case anyway.

Alleged impropriety regarding the workings of the Trustee board

85. Mr Thomson has not put forward any substantive evidence that the Trustee or the Company have behaved incorrectly.
86.  It is unreasonable to assume that the Trustee hasn’t given enough priority to obtaining Company permission in relation to discretionary increases, or that the Trustee simply rubber stamped the Company’s decisions, just because permission has not been secured.   
87. Mr Thomson is basing his argument on his own experience as a Trustee and the fact that the current board is behaving differently. However, by Mr Thomson’s own admission, at the time he was a Trustee, the matter was not given proper consideration, as it was considered to be foregone conclusion. The current Trustee would, therefore, seem to be being accused of acting in exactly the same way, only in reverse.

88. I have examined the minutes of the Trustee meetings in relation to this matter (both the version supplied by the Trustee and the version supplied by the former Member Nominated Trustee) but as they are extracts they only show that increases were discussed.

89. Mr Thomson (and the Member Nominated Trustee) may say that there were irregularities with appointments to the board and with discussion outside the Funding Committee, but he has not supplied any evidence to support this - and the Trustee and the Company strongly deny any wrong-doing.

90. It is not clear that Mr Thomson would have made these complaints but for the discretionary increases having been refused. For example, Mr Thomson would have been aware of how the Chairman of the Trustee had been appointed in the past, yet he chose not to complain until now. 

91. As, in reality, the ultimate decision whether to grant the increases rests with the Company, I do not see a clear link between trustee appointments / the funding committee and the decision not to grant discretionary increases.

92. Taking all of the above points into consideration, I do not consider the obtaining of witness statements from the former Trustee board (as Mr Thomson has suggested), to be a proportionate measure.

Actuarial Valuations / Assumptions

93. Copies of the 2003 and 2006 actuarial valuation reports submitted by Mr Thomson, contain information that the company would be providing funding for pre-1997 discretionary increases for those years. However, this was described as additional funding on top of the normal allowances, and so can be viewed as a separate consideration. Scheme valuations are assessments of the scheme’s assets against the schemes liabilities, and since funding for discretionary increases is not a liability, the valuation process is of no relevance to this complaint.

94. The actuarial assumptions used to calculate the 2002 special membership terms are not relevant. In 2002 the economic climate was positive, therefore, it is entirely possible that the actuarial assumptions did allow for the provision of discretionary increases. But even if, at that time, it was anticipated that the inflationary increases would continue, this has no bearing upon the current situation.
95. The actuarial assumptions would represent the actuary’s best estimate of what is likely to happen in the future; he cannot know for sure what the future holds, but anticipates what is likely. The fact that an actuary makes certain assumptions does not mean that he is giving a guarantee of what will happen – he is not in a position to do so.
Jane Irvine 

Deputy Pensions Ombudsman

1 July 2014 
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