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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 
	Applicant
	Mr D G L Wood

	Scheme
	Covidien UK Pension Plan (the Plan)

	Respondent(s) 
	Trustees of the Covidien UK Pension Plan (the Trustees)


Subject

Mr Wood complains that the Trustees of the Plan have incorrectly ceased the payment of discretionary increases to his pension. 

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Trustees because they did not reach their decision to cease discretionary increases in the right manner.  They fettered their discretion, did not identify the relevant considerations, the decision was undocumented and the Trustees appear to have had regard to the Company’s views without separating out their and the Company’s decision.
DETAILED DETERMINATION
Relevant legislation

Pensions Act 1995 (as amended) (the Act)
49 Other responsibilities of trustees, employers etc

(2) Regulations may require the trustees of any trust scheme to keep-

(a) records of their meetings (including meetings of any of their number), and

(b) books and records relating to any prescribed transaction.

(4) Regulations may require books or records kept under subsection (2) or (3) to be kept in a prescribed form and manner and for a prescribed period.

The Occupational Pension Schemes (Scheme Administration) Regulations 1996 (as amended) (the Regulations)
13 Records of trustees’ meetings

(1) For the purpose of section 49(4) of the 1995 Act…the prescribed form and manner in the case of records of the meetings of trustees of any trust scheme, is that the record must be in writing and state-
(a) the date, time and place of the meeting;

(b) the names of all the trustees invited to the meeting;

(c) the names of the trustees who attended the meetings and those who did not attend;

(d) the names of any professional advisers or any other person who attended the meeting;

(e) any decisions made at the meeting; and 

(f) whether since the previous meeting there has been any occasion when a decision has been made by the trustees and if so the time, place and date of such a decision, and the names of the trustees who participated in the decision.
Material Facts

1. Mr Wood started his employment with Mallinckrodt Medical (UK) Ltd in May 1978 and subsequently joined the Mallinckrodt Holdings (UK) Ltd Pension and Death Benefits Scheme (the Mallinckrodt scheme).  He retired early in December 1999 with over 21 years’ service.  
2. When he joined the Mallinckrodt scheme, Mr Wood received a scheme booklet which says: 

"A.13 Increase to Pensions in Payment

The Company intends to make regular review to pensions whilst in payment and aims to make adjustments to pensions on a discretionary basis to provide a level of protection against inflation."

3. A memo to the former Mallinckrodt scheme trustees dated 27 July 1995 said: 

“Pensioners from the Specialty Chemicals section of the Scheme have a guaranteed annual increase of 3% or the rate of inflation if lower.  Pensioners from the Medical section of the Scheme have no such guarantee but, in any case, we understand the company’s and Trustees’ intention has been to provide all pensioners with increases in line with price inflation.  Accordingly, allowance has been made in the Scheme’s actuarial valuation for average annual increases of 4% (Medical) or 5% (Specialty Chemicals).”

4. Mr Wood belonged to the Medical section of the scheme. 
5. In practice, Mr Wood received discretionary annual increases from 2000 until 2011, except 2010.  Mr Wood says that most years, these were divided between pre and post April 1997 service. As explained in a letter from the Administrators dated 21 July 2010, the lack of an increase in 2010 was because the RPI was negative.
6. In or about 2000, Mallinckrodt became part of Tyco International.  In 2007, Tyco Healthcare separated from Tyco International and became known as Covidien.  Five separate schemes (including the Mallinckrodt scheme) were merged together in December 2009 to form the Plan.

7. Members of the Mallinckrodt scheme in pensionable sevice at the time of the merger are subject to Schedule 4 of the Plan’s Rules.  However, Mr Wood was a pensioner at the time.  His pension is subject to the Rules of the Malinckrodt scheme in place before the merger.  As relevant, they say:

"11.2 Pension increases

All pensions in payment will be reviewed on a regular basis at such intervals as the Company and the Trustees decide, and, if the Company and the Trustees agree, will be increased, by and such amount as they decide, having regard to the sufficiency of the Fund and after taking Actuarial Advice.
This rule is subject to the requirements of sections 51-54 of the Pensions Act 1995 and the increases applied under this Rule will be treated as satisfying to the maximum extent consistent with those requirements”.

8. Sections 51 to 54 of the Pensions Act 1995 require pensions in payment accrued from 6 April 1997 to be increased by Limited Price Indexation (LPI).  There is no such requirement for pensions accrued prior to that date.

9. An email from Global Benefits Administration (a subsidiary of Buck Consultants, the Administrators to the Trustees) dated 19 April 2012 raised the question about the payment of discretionary increases.  The writer said:
"Although the increases to the pensions in payment for the Mallinckrodt section of the Plan are not due to be made until 1 July 2012, as you are aware, there [are] certain sub sections which require Trustees discretion…For members of the Medical Section…Pensions earned before 6 April 1997 do not receive guaranteed increases and are increased at the Trustees discretion.  As far as we are aware and certainly for the period that the Plan (and the former Scheme) has been administered by Buck, such discretionary increases have been awarded to the pension earned before 6 April 1997 in line with the increases in the Retail Prices Index (RPI) in the twelve months to the previous September to a maximum of 3%. As above those increases have also been funded for within the last actuarial valuation. The increase in RPI to September 2011 was 5.6%, therefore the increase to be applied to this element of pension would be 3%... For completeness I can confirm that, in addition to the payment of these increases being established administration practice (certainly throughout the period that Buck has been administering the Plan and the former Scheme), both the ongoing funding valuation as at 1 February 2011 agreed by the Company and the Trustees and also the FAS and FRS17 accounting disclosures adopted by the Company allow for the above discretionary pension increases being paid into the future as they have been historically.  Therefore, if the discretionary increases were agreed to, there would be no additional funding strain or accounting strain to consider (albeit that clearly the cost of the Plan would be higher than if they were not paid)."

10. Following this, the Trustees decided in a conference call on 12 June 2012 that no discretionary increase would be paid for 2012 to the members of the Medical section of the Mallinckrodt scheme.  This was confirmed in an internal email by the Trustees dated 12 June 2012.  The Trustees said that they "do not wish to continue awarding the discretionary increases to the Mallinckrodt members.  This decision is based on the fact that awarding of discretionary increases to this subsection of members is inconsistent with members from other sections and therefore we wish to be consistent, where possible, across all members."  The matter was not raised at the following meeting of the Trustees on 22 June 2012.  

11. The Trustees wrote to Mr Wood on 28 June 2012 informing him of the annual increase to his pension.  The letter said that “after careful consideration the Trustees have decided not to award future discretionary increases” to the part of his pension accrued prior to 6 April 1997.  They said that this was “because discretionary increases in previous years have been inconsistent with other sections of the Scheme and the Trustees wish to be consistent across the whole of the Covidien UK Pension Plan”.  However, the part of his pension accrued after 6 April 1997 did get an increase.

12. Mr Wood wrote to the Trustees on 1 July 2012 to complain about the decision.  The Trustees wrote to him on 3 August 2012 stating that "increases to any pension earned prior to 6 April 1997 have always been made at their discretion, in line with the provisions of the Plan...the Trustees have decided not to continue awarding discretionary increases and only provide guaranteed increases in line with the Rules of the Plan to be consistent with other sections".

13. Mr Wood appealed against their decision on 30 August 2012 and asked for it to be reviewed.  The matter was discussed at the Trustee meeting on 13 September 2012, where the decision was upheld.  The Trustees wrote again to Mr Wood in October 2012 saying - "The Trustees have considered the references you make in your letter to 'increases being reviewed each year at the discretion of the Trustees, with the aim to provide a level of protection against inflation', but would highlight that when considering any discretionary benefits reference must be made to the entire Plan and not just specific sections, as discretionary benefits have a consequence on the Plan’s funding position as a whole."

14. More recently, the Trustees wrote to Mr Wood on 27 June 2013 saying that the part of his pension accrued prior to 6 April 1997 would also not receive an increase for 2013.
 Summary of Mr Wood’s position  
15. Mr Wood says that he was a trustee of the Mallinckrodt scheme and was involved in setting it up and managing it.  He recollects that the wording of Clause A.13 was suggested by the then scheme administrator (Hewitt Associates) to allow some flexibility for the Company to decide on the rate of inflationary increases, not for discretion on whether to pay any increases in the first place.
16. Mr Wood says that he received a letter from Hewitt Associates in 1999, just prior to his retirement, outlining his pension calculations.  The letter did not make any distinction between pre and post April 1997 service or mention discretionary increases.

17. Furthermore, Mr Wood insists that the decision of the Trustees is unfair as most of his service is pre April 1997 so the impact on his benefits will be significant.

18. Mr Wood says that the letter explaining the lack of increase in 2010 is further support for his view that the Trustees discretion is only in the amount of the increase.
Summary of the Trustees’ position  
19. The Plan rules do not specify pension increases for each individual legacy section but refer back to the relevant pre-merger Plan sections.  Under the Mallinckrodt rules, the Trustees have discretion over pension increases.
20. Following an enquiry from my office, the Administrators added, on behalf of the Trustees, that the decision of the Trustees on 12 June 2012 was not ratified within the formal Trustee minutes.  However, they say that the email from the Trustees to the Administrators confirming the decision has now been attached to the minutes.
21. With regard to the requirement that the Company and the Trustees must jointly decide on discretionary increases, the Company and the Trustees work closely on all matters and the approval process is internal.  As such, any formal or discretionary decisions that require both Company and Trustee approval are on a close co-ordinated amicable basis.  Although not specifically noted, based on previous scheme precedent, it was both a Company and Trustee decision to award the 0% discretionary increase. 
Conclusions

22. This complaint is against the Trustees.  Under Rule 11(see paragraph 7), “the Company” has a role to play.  I have not needed to consider what entity now holds the mantle once given to “the Company” under the Malinckrodt scheme rules.  For convenience above and below I simply refer to “the Company”.

23. The Trustees are right to treat pre and post April 1997 accrued pensions differently.  As Mr Wood has been told by TPAS, the Pensions Act 1995 sets certain requirements for pensions in payment.  Mr Wood retired in 1999 so, in his case, pension built up from 6 April 1997 will increase in line with the consumer price index (CPI) or 5%, whichever is lower.  (The retail price index (RPI) was used until April 2011.)  There is no statutory increase to pension accrued prior to April 1997.  

24. Mr Wood complains that the Trustees of the Plan have incorrectly ceased the payment of discretionary increases to his pension.  He has mentioned the terms in the historical scheme booklet he was given for the Mallinckrodt Holdings (UK) Ltd Pension and Death Benefits Scheme, particularly Clause A.13.
25. Rule 11 provides that pension increases are a matter for the Trustees’ and the Company’s discretion, at least where pre April 1997 pensions are concerned.  There is no guarantee of pension increases, despite what Mr Wood says was the original intention of the rule. (The meaning of the rule is clear, so I cannot consider what the intention behind it might have been.)  The 2010 letter to which Mr Wood refers does not add anything to the discretion in rule 11.2 which clearly leaves room for no increase to be paid, if the Trustees and the Company so agree.
26. But it is clearly established principal that where a discretion exists, it cannot be fettered.  The Trustees apparently decided not to pay any discretionary increases in future. The rule, however, requires them to undertake reviews regularly (at intervals that they decide). Never to undertake a future review would be contrary to rule 11. To undertake cosmetic reviews in the certainty that no increase would be granted would be to fetter discretion.  So while a decision not to pay an increase for 2012 in isolation might have been proper, a decision not to pay them in perpetuity was not.
27. The Trustees’ email of 12 June 2012 shows the reason for their decision as being a “wish to be consistent, where possible, across all members."  This was confirmed to Mr Wood on 28 June 2012 when the Scheme Administrator wrote to inform him that his pre-April 1997 pension would not receive an increase, but his post-April 1997 pension would do.

28. Consistency would have been a potentially material consideration.  But there were other aspects of the decision that were faulty.
29. Increases to pensions in payment (pre-April 1997) are subject to joint discretion of the Trustees and the Company.  Both must agree on an increase.  The Company does not seem to have played any identifiable part at all, however. I am informed that the Trustees and the Company work closely together and the decision was mutual. But if that was so, they have different interests and I do not think it is satisfactory that the Trustees (against whom the complaint is made) did not consider their own obligations independently. 

30. On its own the failure to obtain an express decision from the Company would not necessarily be fatal. The Trustees may have known that the Company would not agree to an increase.  Or if the Trustees had made a legitimate and final decision not to grant an increase, then the Company’s agreement or disagreement would not have made any difference.  
31. However, there is a further failure. The decision by the Trustees was made in a telephone conference call which was not minuted or ratified in a subsequent Trustees' meeting.  The Act and the Regulations prescribe the form in which trustee decisions should be recorded.  In practice, it is not unusual for trustees to document their decision making to show what considerations have been taken into account, that they have acted in good faith and exercised their discretion in an independent and reasonable manner.  That did not occur in this case. There is no clear record of the steps taken in reaching their decision and what considerations relevant to the Mallinckrodt scheme members (and other Plan members) were taken into account in exercising their discretion. 
32. If there had been such a record it might have satisfied a further concern. Rule 11 requires that the decision be made on actuarial advice, having regard to the Scheme’s funding, There is no record of either.
33. Indeed the Administrators do not appear to think that there was a funding issue. The Trustees say that they reached their decision having regard to consistency across the Scheme and the funding position.  However, the memo to the former Trustees of the Mallinckrodt scheme shows that the members of the Chemical Section of the Mallinckrodt Scheme are entitled to a guaranteed annual increase of 3% or the rate of price inflation if lower.  This suggests that there is no consistency across the Scheme anyway.  Also, the email from the Administrator to the Trustees (dated 19 April 2012) which raised the question about the discretionary increases, indicates that there would not be a funding issue if the discretionary increases were paid.  
34. For the reasons given above I do not consider that the Trustees reached a proper decision in relation to potential increases in Mr Wood’s pre-April 97 pension in 2012 or 2013, and they are not, under Rule 11, able to make a decision that restricts future increases in advance.  I therefore uphold the complaint.

35. The decision for each year must therefore be remitted to the Trustees (and the Company).

Directions   

36. Within 28 days of this determination, the Trustees are to make a fresh decision in respect of the discretionary increases for 2012 and 2013.  They are to do so taking into account all relevant factors.  They are to invite the Company to reach its own decision.  If the overall decision is to pay discretionary increases, then the Trustees should increase Mr Wood’s pension with simple interest on back payments calculated on the base rate for the time being quoted by the reference banks from the due dates up to the date payment is made.
37. The Trustees are to pay £200 to Mr Wood as compensation for the distress and inconvenience caused to him. 
Tony King
Pensions Ombudsman

9 January 2014   
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