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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicants
	Mr Christopher P Griesbach & Mr Peter M Robbins (complaining against Mrs Hurrell)

Mrs Julie L Hurrell (complaining against Mr Griesbach & Mr Robbins)

	Scheme
	Probrand SASS

	Respondents 
	Mrs Hurrell (in regard to Mr Griesbach & Mr Robbins)

Mr Griesbach & Mr Robbins (in regard to Mrs Hurrell)


Subject

This case concerns a dispute between the trustees (who are also the beneficiaries) of a small self-administered pension scheme.

· Mr Griesbach and Mr Robbins have complained that Mrs Hurrell refuses to sign the documents needed to allow them to transfer their entitlements from the scheme.

· Mrs Hurrell has complained that, as trustees of the SSAS, Mr Griesbach and Mr Robbins have excluded her from the running of the scheme.

The Pensions Ombudsman’s determination  and short reasons

The complaints should be upheld against each party because: 

· Mrs Hurrell has refused to sign the documents needed to allow Mr Griesbach and Mr Robbins to transfer their entitlements from the scheme, and

· Mr Griesbach and Mr Robbins have to a limited extent excluded her from the running of the scheme,

and directions are made accordingly.
DETAILED DETERMINATION

Functions I am exercising

1. The parties to this case are the trustees, and also the beneficiaries, of the Probrand SSAS (the SSAS).  There are a number of matters in dispute between Mrs Hurrell on the one hand, and on the other Mr Griesbach and Mr Robbins jointly, who have applied to me and issued their responses as one.  I am investigating and determining various issues under subsection 146(1) of the Pension Schemes Act 1993, by virtue of paragraphs

· (a) - a complaint made by a beneficiary of a pension scheme alleging injustice in consequence of maladministration with an act or omission of a person responsible for the scheme’s management,

· (b)(i) - a complaint made by a person responsible for the management of a pension scheme who in connection with any act or omission of another person responsible for the scheme’s management alleges maladministration of the scheme,

· (c) - a dispute in relation to a pension scheme between a person responsible for the scheme’s management and a beneficiary (brought by the actual beneficiary), and

· (e) - a dispute between different trustees of the same scheme (in relation only to the complaint by Mr Griesbach and Mr Robbins, since such a dispute must be referred by a least half of the trustees).

I consider that the complaints and disputes need to considered as one, since they rely on essentially the same facts within the same contextual background.  It is not necessary to distinguish between the complaints of maladministration and the disputes of fact or law, and so this determination should be taken to be the resolution of any such disputes or a finding as to whether there had been maladministration and if so whether injustice has been caused, or (where appropriate) both.

Background

2. Mr Griesbach, Mr Robbins and Mrs Hurrell (formerly Mrs Robbins) are the co-trustees of the SSAS, which was established for their own benefit about 1992, while they were working together as the principal officers of their business, Probrand Limited.  At the time Mr Robbins and Mrs Hurrell were married to each other.  The SSAS made loans to Probrand Limited, £10,777.56 in May 1992, £6,338 in February 1996, and £33,482 in March 2002.  Mrs Hurrell states that in 1998 she resigned as company secretary of Probrand Limited, but she remained as a trustee of the SSAS.

3. An actuarial report on the scheme was issued as at 30 April 2003.  At this point, the assets were stated to be £82,834, shared as to Mr Robbins £59,540, Mr Griesbach £11,195 and Mrs Hurrell £12,099.

4. Mr Robbins and Mrs Hurrell subsequently suffered marital difficulties, and they divorced in 2004 (she has since remarried, and throughout I refer to her by her present name).  A financial settlement was agreed, but no action was taken in regard to their respective interests in the SSAS, of which Mrs Hurrell remained a trustee, a fact of which she says she was unaware.  Mr Robbins and Mr Griesbach continued to work together at the Probrand office.

5. In years including 2004 and 2005, reports and accounts were produced for the SSAS.  These were stated to have been approved by the trustees, with the accounts signed on their behalf by Mr Griesbach and Mr Robbins, and the trustees’ report by Mr Robbins alone.  As far as Mr Griesbach can recollect, agreement of the trustees, including Mrs Hurrell, was obtained orally, but was not documented.  He says that no accounts have been produced since 2005.  Neither have trustee meetings been held.  He says that the SSAS’s advisers, Hazell Carr Pensions Services Limited (Hazell Carr), do carry out an annual review, a copy of which he assumed was sent to Mrs Hurrell.

6. The loans to Probrand Limited were repaid in full during 2007, having (Mr Griesbach and Mr Robbins state) attracted interest at commercial rates.

7. It appears that in July 2008 Mr Robbins and Mrs Hurrell discussed the SSAS, and he told her that it should be closed down.  She says she did not understand what he was speaking about, but she agreed to meet his financial adviser, who (she says) discussed a different private pension which had been set up for her, and not the SSAS.

8. Mrs Hurrell subsequently executed the definitive trust deed and rules of the SSAS, and also an administrative services agreement with Probrand Limited and Hazell Carr, signing in the presence of her and Mr Robbins’ adult elder son, who acted as witness.  These documents are dated “as at 23/08/2008”, although from another date on one of them it seems that these signatures may have been made later, perhaps only in early 2010 (though Mrs Hurrell states she did not sign anything in 2010).
9. In May 2009 Hazell Carr wrote to the trustees regarding closure of the SSAS, and Mr Griesbach copied this letter to Mrs Hurrell.  She says that she received a “with compliments” slip from Mr Griesbach, asking for her signature, and that only then did she realise she was still a trustee.  Following discussions with Hazell Carr, on 2 June 2009 she was sent copies of SSAS documentation, including loan agreements with the employer, purportedly signed by her.  In her view, certain of these signatures had been forged.

10. On 21 October 2009, Mrs Hurrell’s solicitors wrote to Mr Robbins, protesting about lack of proper disclosure during their divorce settlement, and complaining that the SSAS had been run without reference to her and that the signature on the loan documentation was not hers.  He replied on 12 November 2009, that she had been fully aware of the loans, which had in any case been repaid, and she had signed the documents herself.

11. In 2010, the police investigated the allegation that her signature had been forged on certain documents, and notified Mr Robbins that no action would be taken.  Mrs Hurrell made an application to the court in July 2010, to set aside aspects of the consent order in her divorce proceedings, relating in major part to the SSAS.  This was heard on 20 September 2010, when it was dismissed with costs awarded against her (in view of her allegations of fraud, which justified Mr Robbins seeking legal advice).

12. On 30 September 2010, Mrs Hurrell asked Mr Griesbach to explain why she had not been informed she remained a SSAS member and trustee, and asked for copies of all statements issued.  On 12 November 2010, Mr Griesbach asked her to sign forms needed to permit the SSAS funds to be transferred to individual pensions.  On 22 November 2010, she stated she had not signed the loan agreements with the employer, her signature had been forged, she had not approved the loans, and statements from Standard Life (which related to a different pension scheme) had not been forwarded to her.  She said she was available for a meeting.

13. On 17 December 2010 she said she was prepared to sign to close the SSAS, but wanted an ex gratia payment for the benefit the other parties had received. On 10 January 2011 Mr Griesbach said that all SSAS members had agreed the loans, they were at commercial rates, they had been repaid, and all members had benefited from them.

14. In 2011, Mrs Hurrell engaged a handwriting expert to report on the signatures alleged to be hers. On 9 January 2012 he reported that there was very strong evidence to support the proposition that she did not make the signatures on five documents dated between 1999 and 2002, and he considered the possibility that she had made the signatures as remote.  There was limited evidence that Mr Robbins was responsible for the signatures, that is, there was more support for the proposition that he had made them than for the proposition that he had not.

15. On 23 May 2012 Mrs Hurrell’s solicitors said she would not sign any documents to close the SSAS down.  On 19 July 2012 her solicitors proposed that the split of assets in the SSAS be adjusted, with Mr Robbins’ share reduced accordingly.

16. The entire SSAS assets are now in a bank account earning no interest.  In the annual review carried out by Hazell Carr as at 1 November 2012, the cash amounted to £135,598.50, and the members’ interests in this were shared in the proportions of Mr Robbins 69.93%, Mr Griesbach 16.1%, and Mrs Hurrell 13.97%.  Mr Griesbach states that, as 1 November 2013, the cash amounted to £133,654.61, following deduction of fees by Hazell Carr, the proportions being unchanged.
The complaints of the parties

17. The individuals concerned have made a range of complaints against each other, as is clear from the number of points on which the background can be said only to constitute one party’s version of events. It is clear that the relationship between them (and I speak only of that in their capacity as trustees) has broken down.

18. However, the matters for determination by me are relatively narrow.  Mr Griesbach and Mr Robbins applied to me in February 2013 for a decision that their respective shares of the SSAS assets be transferred to pension arrangements in their own names, which in effect would be an instruction to Mrs Hurrell to sign the transfer documentation as requested by Mr Griesbach in November 2010.  Mrs Hurrell has responded with her account of events, to justify why she is not prepared to do so.

19. Mrs Hurrell in turn applied to me in March 2013, seeking a determination that the interests in the SSAS of Mr Robbins and herself should be divided on the basis that they were a matrimonial asset, and complaining about the loans made, forgery of her signature, and her exclusion from the running of the scheme.  My office declined to investigate these complaints, on the grounds that she was aware of the matters being complained of in 2008 or 2009, and so her application was time-barred.

20. She responded that she had been advised these were matters for The Pensions Regulator, and she had complained to the Financial Ombudsman Service, but was not aware she needed to contact me sooner.  My office, considering her appeal, replied that it appeared little was done after 2010 to resolve matters, until she became aware her co-trustees were complaining to me about her, and confirmed its decision, but with one exception.
21. The alleged exclusion of Mrs Hurrell by her co-trustees from the running of the SSAS is a continuing matter, and so I am able to investigate the merits of that complaint from three years before her application, that is from March 2010.  Respecting the complaint before that date, it is time-barred.

Summary of Mrs Hurrell’s position  
22. Mrs Hurrell has said that an actuarial valuation of the SSAS was carried out in 2001, and the percentage split of the fund differed from that in 2010.  She does not understand this.  She is not willing to sign any documentation which would release the funds to the members in the proportions currently stated, presumably meaning those in the 2012 annual statement.

23. She reiterates her allegations that her signature was wrongly applied to various documents (including those authorising loans to the employer), and that the handwriting report she commissioned said the forgeries were made by a person  familiar with her signature, containing features of Mr Robbins’ writing.  The SSAS assets were improperly used by Mr Griesbach and Mr Robbins, and they excluded her from decisions taken about the scheme.  They failed to supply her with documents or to agree to a meeting, and for a period failed even to tell her she was a trustee.

24. Although the court and the police did not follow up her allegations of forgery in 2010, the police said this was because the original loan documents were not available.  She has since obtained evidence about forgery through the 2012 handwriting report, which she now regrets was not available earlier.  The police file remains open.
25. She has not benefited from the loans to Probrand, since she has had no share in the company’s profits.

26. Contrary to what Mrs Hurrell’s co-trustees say, they have not explored any avenues to resolve the disputes with her.  In her view, this all justifies her refusing to sign documentation which would in effect terminate the trust, until the disputed matters are resolved, and in particular until she is satisfied about her proper share of the assets, or a payment is made to her which represents the benefit to which she is entitled.  She believes there has not been full disclosure about the matrimonial property in her divorce proceedings with Mr Robbins.

Summary of Mr Griesbach’s and Mr Robbins’ position
27. Mr Griesbach and Mr Robbins assert that the documents appearing to carry Mrs Hurrell’s signature were indeed signed by her, and that she knew the loans were being made to Probrand Limited.  These loans were at good commercial rates of interest and were repaid to the SSAS (as to which they have provided copious documents in evidence), so that the scheme members benefited, and there was no improper use of assets at all.

28. Her allegations about forged signatures have been dismissed by the police and the court, and the 2012 handwriting report adds nothing to their substance.  In these circumstances, she should sign the transfer paperwork.

29. It is true that no trustee meetings have been held for many years, and no accounts were produced for the SSAS after 2005.  However, there was no need for meetings, as there was nothing of substance to discuss (other than the transfer of benefits), the assets are all in cash, and no advice was given by the advisers or administrators that one was needed.  There was little point producing accounts, since the only movement in assets was receipt of interest.

30. While Mrs Hurrell did indeed request a meeting at least once, Mr Griesbach’s experience of meetings and calls with her is that, following his co-trustees’ acrimonious divorce, conversations were reduced to arguments, including accusations that he, and the scheme’s advisers and administrators, colluded with Mr Robbins in acts of forgery.  So a meeting would have served no useful purpose.

31. They have explored all avenues to resolve the disputes with Mrs Hurrell, and their benefits should each now be transferred into individual pension arrangements.

Conclusions

32. None of the parties comes well out of this account of events.  Mrs Hurrell accepted an appointment as trustee of the SSAS, as is normal for all members of a scheme of this type, and had no grounds for believing that, in consequence of her divorce from another trustee, her function or duties came to an end.  There was no obligation on Mr Griesbach or Mr Robbins to notify or remind her that she remained a trustee.  She is a trustee until that ceases in one of the ways prescribed by law.  It is not for me to determine whether there was satisfactory disclosure in her divorce proceedings but, if there was a failure at that time, it was on the part of both Mrs Hurrell and Mr Robbins, each of whom had an equal duty to recognise they were trustees and members of the SSAS, and to understand their respective interests under it.

33. That said, it is remarkable that so few steps were taken by any of the trustees to ensure the proper management of the SSAS.  No accounts were drawn up after 2005, and no trustee meetings were held.  As far as can be seen, all correspondence about the scheme was addressed to the two trustees at the Probrand office, and little was copied to Mrs Hurrell.  So she may well complain that she has not been fully included in the running of the SSAS.  Where a small group of trustees work in the same office together, it may be understandable (though not necessarily right) if they do not run a scheme with all the proper formalities but, where relations between two of them break down acrimoniously, and one is physically distant from the work environment, it becomes essential that those formalities are followed.

34. I do not consider that either Mr Griesbach or Mr Robbins took proper steps to include Mrs Hurrell in the management of the SSAS, although I am investigating only the three years up to March 2013, and during that period there was increased correspondence about it, not least because of her own representations, and there was little to manage, since the assets were held in cash.  Mr Robbins may understandably have wished to minimise contact with her after their divorce, but the fact remains they were co-trustees, and all were obliged to conduct trust business properly.  So too, one can understand Mr Griesbach’s reluctance to stand in the middle of disputes between them, but in those circumstances he had, if anything, a greater duty to ensure that all the trustees were treated impartially and equally, with full access to information.

35. I do not accept the arguments that there was no need to hold trustee meetings in this scenario, or that Mr Griesbach and Mr Robbins could sign off SSAS accounts, or the trustees’ reports, on behalf of trustees, without a proper minute that the trustees’ approval had been given.  The scheme rules require trustee decisions to be by unanimous agreement in writing (and only on that basis is a scheme with fewer than 12 trustee-members exempt from the requirements to appoint an auditor and issue accounts).  These matters are essential to the good administration of a pension scheme, and the trustees failed in their duties.
36. I do not make a finding about the allegations that Mrs Hurrell’s signature was forged on documents.  That the police decided to take no action against Mr Robbins, and that a court dismissed an allegation of fraud, suggests merely that there was no proof to the criminal standard.  Mrs Hurrell has subsequently obtained more evidence, which Mr Griesbach and Mr Robbins cannot dismiss lightly by saying it covers points already settled, and it does support her claim that some of the signatures were not hers.  It does not, however, demonstrate that the signatures were forged by Mr Robbins, or by any other specific person.   

37. However, to find there has been maladministration is not to say that Mrs Hurrell has suffered any loss because of it.  She appears to be aggrieved that she has not benefited from the profits of Probrand arising from the loans it was able to borrow, but that is not the point at issue.  The complaints before me relate to administration of the SSAS, not of Probrand, and question is whether she has benefited as a member of the SSAS in its capacity as lender.

38. I am satisfied from the documentary evidence that the loans made to the employer were properly recorded, and repaid with appropriate interest.  The assets amounted to £82,834 in April 2003, and to £135,598.50 in November 2012, suggesting an average increase of about 5.325% pa, which does not seem untoward, particularly bearing in mind they have been in a cash account, earning no interest, for some of that period.  In 2003, the amounts in the actuarial report gave Mrs Hurrell’s share as 14.61%, with 71.88% to Mr Robbins and 13.51% to Mr Griesbach.  The split in 2012 was not significantly different, and in fact Mrs Hurrell gets a slightly larger share, and Mr Robbins a smaller one, which hardly suggests he has made improper gains at her expense.

39. Nor does any finding of maladministration necessarily provide a justification for Mrs Hurrell to refuse to sign documentation which would permit a transfer of members’ benefits, and in effect terminate the trust, in circumstances where it is all too apparent that the current arrangements are not working and termination is desirable.  If she wishes to pursue allegations about forging her signature, or a failure to make full disclosure of matrimonial property, or even poor trust administration, the way to do it is not by refusing to take action as a trustee, where that action is correct on its own merits.
40. Consequently, while I uphold both the complaint of Mr Griesbach and Mr Robbins, that Mrs Hurrell has failed to approve transfers from the SSAS, and her own complaint, that they have excluded her from management of the scheme, I do not consider any party is entitled to a direction redressing him or her for injustice.  The direction I am prepared to make is the one which will lead to the termination of the SSAS which, as it happens, is the one which Mr Griesbach and Mr Robbins are seeking (together with consequential directions).

Directions

41. Within 28 days of each date on which each of Mr Griesbach and Mr Robbins provides her with the documentation, signed by both of them, necessary to effect the transfer of his respective interests under the SSAS, in the shares provided in the annual review carried out by Hazell Carr as at 1 November 2012, to an individual pension arrangement of his choice, Mrs Hurrell will sign such documentation to put the respective transfer into effect.

42. If Mrs Hurrell then provides signed documentation to transfer her own interest under the SSAS to another pension arrangement, Mr Griesbach and Mr Robbins (if they remain trustees) will within 28 days sign such documentation to put that transfer into effect.

43. If there are no assets remaining in the SSAS, the parties will then use their reasonable endeavours to wind the scheme up.
Tony King 

Pensions Ombudsman

6 December 2013 
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