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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr E Mtumbula

	Scheme
	Armed Forces Pension Scheme

	Respondent(s) 
	Service Personnel and Veterans Agency (SPVA)



Subject

Mr Mtumbula disagrees with the decision not to award him Tier 2 ill health benefits.
The Deputy Pensions Ombudsman's determination and short reasons

The complaint should not be upheld against SPVA because they reached their decision to award Mr Mtumbula a Tier 1 benefit in the proper manner.
DETAILED DETERMINATION

Material Facts

1. Mr Mtumbula was medically discharged from the Army on 1 June 2012.

2. The AFPS 05 was established by statutory instrument issued under the Armed Forces (Pensions and Compensation) Act 2004. The Rules are contained in the Armed Forces Pension Scheme Order 2005 (SI2005/438) (as amended). Extracts from the relevant Rules are contained in an appendix to this document. 

3. Three Tiers of benefit are available for individuals who leave the Armed Forces as a result of ill health. The level of benefit is based on the severity of the individual’s condition and their capacity for civilian employment. Tiers 2 and 3 are awarded under the AFPS 05. Tier 2 is awarded to those whose ability to undertake other gainful employment is significantly impaired (see Rule D.6.). Tier 3 is awarded to those who are permanently incapable of any full time employment (see Rule D.5.). Tier 1 is awarded under paragraph 16 of the Armed Forces Early Departure Payments Scheme Order (SI2005/437) to those who are unable to do their service job, but their ability to undertake other gainful employment is not significantly impaired (see also Joint Services Publication 764).

4. Mr Mtumbula was seen by Dr Oakley, Head of Survival and Thermal Medicine at the Institute for Naval Medicine (INM), in February 2010. In his notes, Dr Oakley said that infra-red thermography showed that Mr Mtumbula’s feet had “a mild degree of cold sensitisation”, whilst his left hand was “hot and hyperaemic as if still in the acute stages after a recent cold injury”. Dr Oakley said that the thermal sensory threshold results pattern was characteristic of cold injury, but he was concerned that Mr Mtumbula might have an underlying systemic problem. Dr Oakley saw Mr Mtumbula again in October 2010. He noted that tests had shown Mr Mtumbula had normal thyroid function. Dr Oakley said that the infra-red thermography showed that Mr Mtumbula’s feet had improved, but still had a mild degree of cold sensitisation, whilst his left hand remained warm suggesting that it was normal. He noted that the thermal sensory threshold results remained abnormal in Mr Mtumbula’s hand and feet. He went on to say,

“It may be that he has a constitutional intolerance to the cold, but I am encouraged that he appears to be improving.”

5. Dr Oakley reviewed Mr Mtumbula in March 2011. In his notes, he said that the infra-red thermography showed that Mr Mtumbula’s feet had a similar mild degree of cold sensitisation and his left hand still appeared normal. He noted that the thermal sensory threshold results remained abnormal in Mr Mtumbula’s hand and feet. Dr Oakley said that Mr Mtumbula should remain “in shelter” until Easter, after which he could get out and about more, provided that he kept his feet warm. He also recommended that Mr Mtumbula continue with daily rewarming of his feet with a foot spa.

6. Mr Mtumbula’s eligibility for an ill health benefit was first considered in March 2012. SPVA submitted his case to a medical adviser with a note stating that Mr Mtumbula’s Principal Invaliding Condition (PIC) was “non freezing cold injury 2007 but diagnosed 2010”. The medical adviser, Dr Beattie, responded,

“The PIC is no-freezing cold injury. The symptoms are not severe and the F Med 23 states that he is fit to work indoors only except in mild UK summer conditions.”

7. Dr Beattie referred to a table in the JSP. SPVA queried the table Dr Beattie had referred to. Dr McLaren responded by saying that he thought Dr Beattie had meant a Tier 1 award. SPVA awarded Mr Mtumbula a Tier 1 benefit; an immediate lump sum payment (£12,752.08) and pension benefits deferred until his 65th birthday. Mr Mtumbula also received a Tier 1 lump sum in respect of anxiety and depression. SPVA noted that he had been diagnosed in June 2011 and started on medication. They noted that he had been discharged in January 2012 on the grounds that he no longer required psychiatric support. Mr Mtumbula has not appealed this award.

8. Mr Mtumbula appealed against the Tier 1 award for his non freezing cold injury (NFCI). He said that it was not fair that he should be awarded a Tier 1 benefit when everyone else in his regiment with the same injury and the same service had received a Tier 2 award. His case was referred to another medical adviser. Dr Ross responded,

“[Mr Mtumbula’s] medical notes indicate that in reasonable and warm weather he has no symptoms. It is recommended that he work indoors and outdoors only in mild UK summer conditions.

I am aware that NFCI can be a Tier 1 or Tier 2, but for Tier 2 there must be persistent local neuropathic pain and severe compromise of mobility and dexterity and evidence of damage to small nerves on thermal testing. He does not fit into a Tier 2.”

9. Mr Mtumbula’s appeal was declined at stage one of the internal dispute resolution (IDR) procedure. SPVA explained the Tiers of benefit available and the qualifying conditions for each tier. They referred to Dr Ross’ advice that Mr Mtumbula could work indoors and outdoors in mild UK summer conditions. SPVA also referred to Dr Ross’ advice that, for Tier 2 benefits, there would need to be persistent local neuropathic pain and severe compromise of mobility and dexterity and evidence of damage to small nerves on thermal testing.

10. Mr Mtumbula submitted a further appeal, explaining that the jobs he could easily get involved working outside and he always felt pain in his hands and feet. SPVA then referred his case to their senior medical adviser, Dr Braidwood, for review. Dr Braidwood advised,

“The AFCS file confirms that there does not seem to be any single precipitant for his cold sensitivity and at his AFCS claim for NFCI he records symptoms first began in 2007 but he did not seek help until 2009/2010. Since that date all suitable protection has been provided. I note that he has made claims for several other conditions under AFCS and the service medical records overall make only intermittent reference to his NFCI.

He has not been followed up at INM and I can find no specialist med examination, thermography or threshold testing.

On overall evidence I would advise Tier 1. Taking any appropriate precautions in civilian life he would not be impaired for many suitable occupations.”

11. SPVA said they had reviewed Mr Mtumbula’s records and noted that he had been examined by Dr Oakley on three occasions and there were Thermal Sensory Thresholds recorded for February and October 2010 and March 2011. SPVA said Mr Mtumbula had had another appointment in November 2011, but there was no report from INM for this and they wondered if he had not attended. Dr Braidwood responded saying that she had reviewed Dr Oakley’s notes and noted that he had found that, if Mr Mtumbula took precautions, there was no worsening of his symptoms over the period of attendance. She confirmed her advice that Mr Mtumbula qualified for a Tier 1 benefit.

12. Mr Mtumbula’s form F Med 23 states,

“... During Phase 1 training he was working outdoors in wet conditions in autumn of 2007. He experienced some pain and difficulties but thought this was perhaps normal and did not report it to his Medical Centre. During Phase 2 training he found the idea of continuing in REME employment including outdoor work too arduous and transferred to Postal and Courier section. During a longer Unit run in winter conditions (Feb 2008) he suffered symptoms due to the cold and wet and reported to his Medical Centre ... During Phase 3 training following outdoor exercise he was assessed at the Medical Centre ... and MO made the diagnosis of possible non freezing cold injury and referred to INM. In February 2010 he was seen at INM ... and thermography confirms susceptibility to non freezing cold injury in both hands and feet. The possibility of an underlying susceptibility due to associated medical disorder was raised. This has been investigated. Thyroid function is normal. Currently, in reasonable and warm weather, Pte Mtumbula has no symptoms or impairment of function. In cold weather outdoors he will experience foot pain and some loss of manual dexterity.

Since his last assessment he has seen the naval clinic once more – unfortunately his cold injury remains much the same as previously ...

Recommendation: ... he is fit to work indoors only except in mild UK summer conditions. He is permanently non deployable.”

13. SPVA submitted Mr Mtumbula’s appeal to a Deciding Officer with the recommendation that the medical evidence did not suggest that his condition merited a Tier 2 award. Mr Mtumbula’s appeal was declined on the basis that the medical evidence did not support a Tier 2 award. In particular, SPVA referred to Dr Braidwood’s advice that, taking appropriate precautions, Mr Mtumbula would not be impaired for many suitable occupations.

Conclusions

14. Mr Mtumbula is of the view that he should have been awarded Tier 2 benefits when he left the Armed Forces. In order to be eligible for Tier 2 benefits, Mr Mtumbula would have to have been suffering a “significant impairment of capacity for gainful employment” as at the date he left the Armed Forces.

15. Under Rule D.6., SPVA (acting on behalf of the Secretary of State) must come to an opinion as to whether Mr Mtumbula had suffered a breakdown in health as a result of which his capacity for gainful employment is significantly impaired. This is a finding of fact by SPVA and there are certain principles (now well established by case law) which they are expected to apply when making such a determination. Briefly, they may only take relevant matters into account (ignoring any irrelevant matters), they must interpret the law and/or the Scheme Rules correctly, they must ask the right questions, and they should not come to a perverse decision. In this context, a perverse decision is one which no other decision maker, properly advising themselves, could come to when faced with the same evidence.

16. It is not the role of the Ombudsman to review the medical evidence and come to a decision of his own as to Mr Mtumbula’s eligibility for benefit. Instead, the decision reached by SPVA (to pay Mr Mtumbula a Tier 1 benefit) must be assessed against the principles outlined above.

17. There is no evidence that SPVA took any irrelevant matters into account when making their decision or that anything of relevance was overlooked. Whilst the medical reports do not refer specifically to Rule D.6. or to significant impairment of capacity for gainful employment, it is clear that SPVA were aware of the eligibility criteria for the various Tiers of benefit. There is nothing to suggest that the Rules have not been interpreted correctly or that SPVA failed to ask the right questions when assessing Mr Mtumbula’s eligibility. It remains, therefore, to consider whether the decision to pay Mr Mtumbula a Tier 1 benefit could be considered perverse.

18. In general, a perverse decision is one which is unsupported by the available evidence. I do not find this to be the case here. Whilst it is clear (from the medical records dating back to 2010) that Mr Mtumbula was suffering from NFCI, his condition has never been assessed as resulting in a significant impairment of his capacity for gainful employment. Dr Oakley (a specialist in the field) described Mr Mtumbula’s condition as mild and noted that in mild weather he had no symptoms or impairment of function. The subsequent advice received by SPVA from Drs Beattie, Ross and Braidwood was that Mr Mtumbula was fit to work indoors (and even outdoors in UK summer conditions). I do not find that SPVA’s subsequent decision to award a Tier 1 benefit is inconsistent with the medical advice they received. In the circumstances, it cannot be described as a perverse decision.

19. Whilst Mr Mtumbula has made the point that the jobs he can most easily find are not suitable because they require working outdoors, this is not the yardstick by which his eligibility must be measured. It is not the availability of work which is relevant, rather it is the extent to which Mr Mtumbula’s capacity for gainful employment has been impaired. It would be difficult to argue that the requirement to find work based indoors amounts to a significant impairment.

20. Mr Mtumbula has argued that other members of his regiment have been awarded Tier 2 benefits for the same injury. He believes that the SPVA have come to an unfair decision in his case. Each case must be determined on its own merits. The fact remains that the medical evidence available to SPVA did not support an award of Tier 2 benefits for Mr Mtumbula.

21. I do not uphold Mr Mtumbula’s complaint on the basis that there has been no maladministration on the part of SPVA in reaching their decision as to the level of benefit to award him.

Jane Irvine 

Deputy Pensions Ombudsman 

4 October 2013 
Appendix

The Armed Forces Pension Scheme Order 2004 (as amended)
Rule D.5. provides,

“Early payment of benefits: active members with permanent serious ill-health
(1)
An active member who ceases to be in service by virtue of which he is eligible to be an active member of the Scheme is entitled to immediate payment of a pension and a lump sum before reaching pension age if –

(a)
in the opinion of the Secretary of State the member has suffered a permanent breakdown in health involving incapacity for any full-time employment, 

(aa)
the Secretary of State has received evidence from a registered medical practitioner that the member is (and will continue to be) incapable of carrying on his occupation because of physical or mental impairment, and
 (b)
the member either - 

(i)
has at least two years' qualifying service, or 

(ii)
was formerly entitled to rights under a personal pension scheme or a retirement annuity contract in respect of which a transfer value payment has been accepted by the Scheme under Part F (transfers). 

(2)
For the purpose of these Rules a member’s breakdown in health is “permanent” if, in the opinion of the Secretary of State, after consultation with the Scheme medical adviser, it will continue at least until the member reaches pension age. 

(3)
For the purpose of these Rules a member’s breakdown in health involves incapacity for any full-time employment if, in the opinion of the Secretary of State, after consultation with the Scheme medical adviser, as a result of the breakdown the member is incapable of any gainful full-time employment. 

(4)
The amount of the annual pension payable under this rule is calculated by multiplying one seventieth of the member’s final pensionable earnings by N. 

(5)
For the purposes of paragraph (4), N is equal to the greater of –

(a)
the sum of the member’s reckonable service and half of the further reckonable service which he would have been able to count under the Scheme if he had remained an active member from the date he ceased to be such a member until pension age (both expressed as a number of years), and 

(b)
20. 

(6)
The amount of the lump sum payable under this rule is calculated by multiplying the amount of the annual pension so payable by 3.”
Rule D.6. provides,

“Early payment of benefits: active members with significant impairment of capacity for gainful employment
(1) An active member who ceases to be in service by virtue of which he is eligible to be an active member of the Scheme is entitled to immediate payment of a pension and a lump sum before reaching pension age if –
(a)
in the opinion of the Secretary of State the member has suffered a breakdown in health as a result of which his capacity for gainful employment is significantly impaired, 

(aa)
the Secretary of State has received evidence from a registered medical practitioner that the member is (and will continue to be) incapable of carrying on his occupation because of physical or mental impairment, and
 (b)
the member either - 

(i)
has at least two years' qualifying service, or 

(ii)
was formerly entitled to rights under a personal pension scheme or a retirement annuity contract in respect of which a transfer value payment has been accepted by the Scheme under Part F (transfers), and 

(c)
the member is not entitled to a pension under rule D.5.(1). 

(2)
The amount of the annual pension payable under this rule is calculated by multiplying one seventieth of the member’s final pensionable earnings by N. 

(3)
For the purposes of paragraph (2), N is equal to the sum of the member’s reckonable service and one-third of the further reckonable service which he would have been able to count under the Scheme if he had remained an active member from the date he ceased to be such a member until pension age (both expressed as a number of years). 

(4)
The amount of the lump sum payable under this rule is calculated by multiplying the amount of the annual pension so payable by 3.”
The Armed Forces Early Departure Payments Scheme Order 2005
Paragraph 16 provides,

“(1)
A person who ceases to be in service as a member of the armed forces is entitled to immediate payment of a lump sum if -

(a)
in the opinion of the Secretary of State, after consultation with the Scheme medical adviser, the person is unfit for service as such a member,

(b)
the person has at least two years' relevant service,

(c)
immediately before the service ceases the person is an active member of the AFPS 2005, and

(d)
the person is not entitled to payments under article 9 of the Scheme or the immediate payment of a pension or lump sum under -

(i)
rule D.1 of the AFPS 2005 …

(ii)
rule D.5 of that Scheme …

(iii)
rule D.6 of that Scheme …

(iv)
rule D.11 of that Scheme …”

Joint Services Publication (JSP) 764

Under Chapter Four “Lump Sum on Incapacity – Tier 1 Medical Discharge”, JSP 764 states,

“A person who is discharged from the Regular Armed Forces on ill-health grounds is entitled to the immediate payment of a tax-free lump sum if:

· the SPVA (GL) considers that he is unfit for military service but deems his potential for gainful employment in civilian life is not affected (Tier 1),

· he is a member of AFPS 05 ...

· he has at least two years reckonable service and qualifying service,

· he is not entitled to a Tier 2 ... a Tier 3 ill-health award or a lump sum in lieu of five years’ worth of pension having been given a life expectancy of less than 12 months ...”
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