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PENSION SCHEMES ACT 1993, PART X
 DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr Richard Sopp

	Scheme
	Railways Pension Scheme (the Scheme)

	Respondents 
	RPMI Ltd (the Administrator)
Railways Pension Trustee Company Ltd (the Trustees)

Colas Rail Ltd (the Employer)


Subject

Mr Sopp complains that the respondents prevented him from taking all his pensionable benefits from the Scheme at age 50 on improved Schedule 8 early retirement terms without the need for Trustees’ consent because:

· Colas Rail Ltd, his former employer, failed to accept his request to join the Colas Rail section of the Scheme at the time of his re-employment in 2007; and
· the Administrator, RPMI Ltd and the Trustees, Railways Pension Trustee Company Ltd, refused to carry out the inter-section transfers on special terms until his successful appeal against their decision.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against the respondents because: 
· RPMI Ltd and the Trustees have acted in accordance with the Scheme’s Trust Deed and Rules when dealing with Mr Sopp’s early retirement request; 
· the failure of Colas Rail Ltd to initially recognise that Mr Sopp had an “indefeasible right” to join the Colas Rail section of the Scheme, and the subsequent refusal of RPMI Ltd (and the Trustees) to carry out the inter-section transfers on special terms (until he successfully appealed against the decision), did not prevent him from taking his early retirement benefits from the Scheme at age 50; and

· it was Mr Sopp who chose to leave his employment with Colas Rail Ltd voluntarily prior to his 50th birthday. By doing so he lost his right to have his pension calculated using the improved Schedule 8 terms.       
DETAILED DETERMINATION

Material Facts
1. Mr Sopp was born on 27 May 1962.
2. He commenced working for British Rail on 28 September 1986 and became a member of the Scheme on 30 March 1987. He left British Rail on 10 October 1992. His benefits were preserved in the Network Rail section of the Scheme.
3. Mr Sopp later re-joined that part of British Rail which subsequently became Colas Rail Ltd on 10 May 1993. 
4. Mr Sopp was transferred from Colas Rail Ltd to Network Rail on 24 June 2004. 
5. When he left Network Rail on 28 July 2006, he was entitled to a deferred pension from the Scheme. His two periods of pensionable employment (30 March 1987 to 10 October 1992 and 10 May 1993 to 28 July 2006) were allowed for in the calculation of his pension.
6. Mr Sopp was re-employed by Colas Rail Ltd from 2 January 2007 until 30 March 2007 and again between 11 June 2007 and 16 March 2012. 
7. Colas Rail Ltd initially did not permit Mr Sopp to re-join the Colas Rail section of the Scheme from 2 January 2007 when he resumed employment with them, because in their view, he did not have an “indefeasible right” to do this.
8. Under the Scheme rules an “indefeasible right” is the statutory right to continue to be a member of the Scheme until the right comes to an end. This right continues if, a member, having left the employment with the “indefeasible right”, resumes employment within six months with a railway industry employer and then applies to re-join the Scheme within six months of starting that employment. The member must not however have been employed outside the railway industry within the gap period and must re-join the Scheme from the date he/she resumed his/her employment.
9. In their letter dated 28 March 2011 to Mr Sopp, RPMI Ltd informed him that:

“…H M Revenue and Customs (HMRC) recently revised its guidance regarding early payment of preserved benefits. As you were in employment with Network Rail on 5 April 2006, and were an active member of the Scheme, you retain a Protected Pension Age (PPA) of 50. 
The PPA enables you to apply to take your preserved benefits within the Scheme – Network Rail Section from age 50, however payment of your preserved benefits is subject to Trustee approval. If the Trustee approved payment of your preserved benefits, they would be paid using cost neutral factors however a member can apply for their preserved benefits using Schedule 8 factors.

If a member wished to apply for payment of preserved benefits using Schedule 8 factors, they must put forward a compelling case of individual exceptional circumstances. They must show that payment of benefits using anything other than Schedule 8 factors would result in a case of severe personal hardship.       

If you do retain an “indefeasible right” to be a member of the Scheme, you will have the option of transferring your preserved benefits with Network Rail into your new section. If you chose to transfer your preserved benefits into your new section, you would retain the right to take your benefits from age 50. Your benefits would be paid using schedule 8 factors (or using the terms available at the time) as long as they were claimed immediately upon leaving employment.

Before preserving your benefits in the Network Rail section, your membership was protected and so you had a right to take your benefits early. Once a member preserved their benefits they lose the right to early payment of benefits regardless of whether they are compulsory or voluntary leavers, protected or non-protected. As such, the issue of protection to which you refer is redundant. 

If you retain an “indefeasible right” to be a member of the Scheme in your new section, but chose not to transfer your preserved benefits, you will retain the right to apply to take your preserved benefits before age 55, however, you would have to take the benefits from your new section at the same time and payment would be subject to Trustee approval.”     
10. This “indefeasible right” issue was resolved in July 2011 when Colas Rail Ltd accepted that Mr Sopp did have an” indefeasible right” to re-join the Scheme (from 2 January 2007). He re-joined the Colas Rail section for both periods of his employment (2 January 2007 to 30 March 2007 and 11 June 2007 until the date he left, 16 March 2012).
11. During the summer of 2011, RPMI Ltd sent Mr Sopp a newsletter giving details of the guidance which they had received from HMRC regarding early retirement. The newsletter said that:
“In communications published after 2005, on the basis of HMRC guidance issued at that time, we advised members that, under certain circumstances, the earliest age from which they could apply for their Scheme benefits (their “minimum pension age”) could go from age 50 to age 55 due to changes in government legislation introduced on 6 April 2006.

HMRC has now published revised guidance and we have recently obtained confirmation from them that you may be able to take your benefits from an earlier age than 55.

HMRC regards all sections of the Scheme…as one scheme.

What does this mean for members?  
If you were an active member of the Scheme…on 5 April 2006 you have the right to apply for your Fund benefits before age 55.

If you are a member of more than one section, you have a right to apply to take benefits before age 55 across membership of all sections. If your benefits in one section are restricted by Scheme rules or legislative requirements, those restrictions will affect all section benefits regardless of whether you have the right to take benefits before age 55 in one section. In this situation, no benefits can be paid from any section of the Fund before age 55 until the latest date is reached. For example:

· early payment of benefits may be restricted if the pension does not reach the minimum level required by law; …

Please note that all applications for early payment of preserved benefits are subject to the consent of the Trustee.
When RPMI processes applications for the early payment of benefits, we test that the benefits from each section individually passes the checks to allow payment before age 55. HMRC guidelines are clear that if any of your benefits cannot be paid on your chosen date, RPMI would not be allowed to pay any of your benefits from any section, as these would be classed as “unauthorised payments” for tax purposes.

This particular restriction does not apply once you reach age 55, when benefits from different sections can be paid separately. If you want to check the earliest age you can take benefits from, please contact the RPMI Helpline.”     
12. Mr Sopp’s 2011 annual benefit statement contained a section headed “Leaving this employment before normal retirement age with immediate benefits”. There was no mention of Trustee consent being required. In the section “Leaving this employment before normal retirement age with preserved benefits.” it said “you will require the approval of the Trustee Company or your Pensions Committee”. 
13. At this time Mr Sopp had three periods of membership in the Scheme;

(i) his deferred pension from Network Rail (preserved benefits);

 (ii) his first period of membership in the Colas Rail Section (preserved benefits); and

(iii) his active period of membership in the Colas Rail Section from 11 June 2007. 
14. In September 2011, Mr Sopp asked RPMI Ltd about the possibility of transferring benefits from the Network Rail section of the Scheme to the Colas Rail section. RPMI Ltd replied that special preferential transfer terms only applied if a member asked for a transfer within 15 months of leaving his/her previous section. If this deadline was missed, the member was not eligible for the special terms and the transfer would then take place as if he/she was transferring to another pension scheme on normal terms.
15. Mr Sopp requested a transfer of his preserved benefits from the Network Rail section into the Colas Rail section of the Scheme in October 2011. As his request was made outside the 15 months period he was informed that he would not be eligible for the special transfer terms. He appealed against the decision under the Scheme’s Internal Dispute Resolution Procedure (IDRP).
16. Having created a pension record for his first period of membership with Colas Rail Ltd, RPMI Ltd sent Mr Sopp a letter on 20 October 2011 detailing the deferred benefits available to him which said that:

“You left the Railways Pension Scheme Colas Rail Section on 30 March 2007. I am pleased to be able to provide you with details of your preserved benefits, which are payable from 27 May 2022.

A tax free lump sum of £64.23 and a yearly pension of £26.92   

Your pension will increase each April in line with price inflation.

If you wish to apply for early payment of your preserved benefits, after age 50 and before 27 May 2022, you may do so but payment will be subject to the agreement of the Pensions Committee and providing your benefits cover the minimum required.

Please note: If you wish to apply for your Scheme benefits before age 55 you must apply for all your Scheme benefits from all sections in which you have pension benefits at the same time and you do not become re-employed by the same employer (or another employer in the same corporate group) within certain time limits.” 
17. On 29 February 2012, Mr Sopp completed a transfer request form in order to transfer his preserved benefits in the Network Rail Section to the Colas Rail Section of the Scheme. On 1 May 2012, he received a letter from RPMI Ltd which said that:

“I have all the information required to provide you with a transfer quotation, however I note that you have recently sent in a letter asking for an Internal Disputes Resolution (IDR).

The decision regarding the outcome of the IDR may have an effect on the transfer quotation therefore we propose to delay the quotation until you have received a decision.

If you…still wish to receive the transfer quotation, then please contact me.”         

18. Mr Sopp chose to leave Colas Rail Ltd on 16 March 2012, i.e. prior to his 50th birthday. At that time, he had three deferred pensions available to him in the Scheme, one in the Network Rail section and two in the Colas Rail section.
19. His appeal against the decision that he was ineligible for the special transfer terms on inter-section transfers was successful under the IDRP in August 2012. RPMI Ltd therefore provided Mr Sopp with details of the estimated benefits available to him if he had:
· left each tranche of benefit in its current section of the Scheme;

· opted to transfer his Network Rail benefits on special terms into the Colas Rail section for his first period of service with Colas Rail Ltd; and

· having done so, opted to transfer the combined benefits of his Network Rail  and first period of service with Colas Rail Ltd on special terms into his second period of membership with Colas Rail Ltd.
20. Mr Sopp chose the third option and so all his Scheme benefits are now preserved within his second period of membership with Colas Rail Ltd. 
21. Once all his benefits were within his second period of membership with Colas Rail Ltd, had Mr Sopp remained working, and taken his early retirement benefits payable from age 50 immediately on leaving pensionable service, he could have done so without Trustee consent, and the special Schedule 8 terms would have applied to all his benefits as of right.
Summary of Mr Sopp’s position  
22. He decided in February 2012 that he no longer wished to work for Colas Rail Ltd or in the railway industry in general. But he would have stayed until he was 50 to take his early retirement pension from the Scheme and to keep his safeguarded rail travel facilities as part of his retirement package.

23. RPMI Ltd had (prior to his appeal) made it clear to him that a transfer of his deferred pension available from the Network Rail section to the Colas Rail section of the Scheme under the 15 month rule would not be possible.

24. He says that (the helpdesk at) RPMI Ltd informed him during a telephone call that:

·  the early retirement pension available to him from his first period of membership with Colas Rail Ltd was too small to pay out from age 50 (in accordance with Scheme rules and HMRC requirements), but
· by consolidating his three pensions (into one for his second period of membership with Colas Rail Ltd), he could take his retirement benefits early prior to age 55 if he wished.  
He accepted this advice and submitted a transfer request on 29 February 2012.  

25. He was given misleading information about whether he required the consent of the Trustees to take early retirement. Based on the information available to him at the time, he concluded that it did not matter whether he became a deferred pensioner shortly before or after age 50 because RPMI Ltd would not have allowed him to retire early (at age 50) regardless of when he left Colas Rail Ltd.   

26. It was a reasonable decision to become a deferred pensioner prior to age 50 based on his understanding of the pension rights available to him in the Scheme and his experience of the lengthy timescale involved in the IDRP.  

27. His inter-section transfer request was submitted outside the 15 month period because of the original decision made by Colas Rail Ltd that he did not have an “indefeasible right” to join the Scheme from 2 January 2007. 

28. If his transfer request under special terms made in October 2011 had been carried out by RPMI Ltd on a timely basis, he would not have left Colas Rail Ltd prior to his 50th birthday in May 2012 because he would then have had the right to take his early retirement pension from age 50 calculated using the more beneficial Schedule 8 (rather than the cost neutral) actuarial reduction factors.  

29. He did not expect RPMI Ltd (and the Trustees) to uphold his appeal in August 2012. If he had known that this would happen, he would not have sacrificed both his right to take his early retirement pension from age 50 and travel benefits. 
30. He did not proceed with the inter-section transfers under normal terms because he would “have been stuck with lower pension benefits for eternity” if his appeal had failed and he did not “have the benefit of foresight” to know that it was going to be successful.  
31. He has shown that exceptional circumstances apply in his case. The Trustees should exercise their discretion to allow him to retire early at age 50 and use the Schedule 8 factors in calculating the early retirement pension available to him. 
32. Because of the mistakes made by the respondents dealing with this matter and their subsequent failure to resolve his complaint satisfactorily and in a timely manner, he decided to leave Colas Rail Ltd before continuing with his dispute. He does not consequently consider his decision to leave before his 50th birthday to be an error on his part for which he should be penalised.   
Summary of the position of RPMI Ltd  
33. If Mr Sopp had remained an active member of the Scheme until his 50th birthday, he would have been entitled to take all his benefits from the Scheme based on the Schedule 8 factors and without the Trustees’ approval (following the inter-section transfers).  

34. Mr Sopp chose to leave Colas Rail Ltd prior to his 50th birthday and became a deferred pensioner in the Scheme. According to the Scheme rules, early retirement from deferred status is only available with the consent of the Trustees. Cost neutral early retirement factors are generally applied to calculate the pension available in such cases unless there are exceptional circumstances to warrant using different ones (e.g. the Schedule 8 factors).    

35. There is no evidence to corroborate Mr Sopp’s allegation that they told him that he could not take the benefits available to him from the Scheme before age 55  because the pension available for his first period of membership with Colas Rail Ltd was too small to take early.
36. The wording on the deferred benefit statement sent to Mr Sopp in October 2011 is generic and only said that if he wished to apply for early retirement his pension must cover the minimum level (set by the Government).   
37. The age from which Mr Sopp may apply for early payment of his Scheme benefits was determined by Government (i.e. Finance Act 2004) and not his “indefeasible rights”. Furthermore his decision to accept the terms surrounding the inter-section transfers did not affect his protected status (i.e. “indefeasible right”) in the Scheme.
Summary of the position of Colas Rail Ltd

38. Mr Sopp’s decision to leave their employment in March 2012 appears to be the fundamental factor for his alleged financial loss.
39. He made his decision pending the outcome of an appeal under IDRP about the special terms available on inter-section transfers which could have addressed this issue. It is difficult to see how such a decision could said to have been made reasonably by Mr Sopp given the circumstances.
40. Mr Sopp has not suffered any loss through their actions in relation to his inter-section transfer request. 
Conclusions

41. RPMI Ltd and the Trustees have a duty to comply with the provisions of the Scheme Trust Deed and Rules when considering any early retirement application from Mr Sopp. In my opinion, they have done so. My reasons for saying this are as follows.

42. According to current HMRC guidelines, Mr Sopp’s Normal Minimum Pension Age in the Scheme is 50. RPMI Ltd explained this to him in their summer 2011 newsletter. He was also entitled to a deferred pension from the Scheme at age 50.

43. In accordance with section 11A of the Scheme Trust Deed and Rules entitled “Early Benefits” (reproduced in the Appendix below), if Mr Sopp had not transferred the benefits available to him from the Network Rail Section into the Colas Rail Section (on preferential transfer terms):

· he would have been entitled to apply immediately on leaving active service from age 50 for the early retirement benefits available to him from the Scheme (in respect of pensionable service accrued whilst employed by Colas Rail Ltd from 11 June 2007) without the consent of the Trustees; and

· only this tranche of his early retirement pension would be calculated using the preferential Schedule 8 (rather than the cost neutral) reduction factors.         

44. This provision also states that if a member of the Scheme did not choose to take his early retirement benefits immediately on leaving pensionable service, any request for early retirement made later, and application of Schedule 8 factors to calculate the pension payable, would be entirely at the discretion of the Trustees.

45. I do not find that Mr Sopp was given misleading information about his rights. He was told that his rights depended on whether his benefits were preserved or not. Mr Sopp may not have appreciated the distinction at the time, but I cannot reasonably hold the Trustees responsible for that.

46. Mr Sopp left Colas Rail Ltd shortly before his 50th birthday on his own accord. 

47. There is little evidence, however, to confirm or deny the allegation made by Mr Sopp that the helpdesk at RPMI Ltd had told him that he could not choose to receive his retirement benefits early from age 50 because one of his deferred pensions was too small to allow him to do so.

48. What is clear is that Mr Sopp received a deferred benefit statement from RPMI Ltd in October 2011 showing that he was entitled to apply for early retirement after age 50 and all his preserved benefits had to be taken at the same time if they covered the minimum level required.

49. Even if the actuarially reduced pension available to Mr Sopp from his first period of service with Colas Rail Ltd had been below the minimum level required, this problem would have been eliminated once he had combined the three deferred pensions available to him from his service with Network Rail and Colas Rail Ltd into one through two inter-section transfers.  His appeal concerned whether the inter-section transfers could be made under special terms, not whether they could be made at all. 
50. Whilst I agree with Mr Sopp that he had no way of knowing that his appeal would be upheld by RPMI Ltd so quickly, I cannot ignore the fact that: 

· he could have proceeded with the inter-section transfers under normal terms (without prejudice) and challenged the decision not to allow him to transfer on special terms later; 

· he could have waited for the outcome of his appeal to be known, and reviewed his options then; and

· rather than choosing to leave Colas Rail Ltd on 16 March 2012 with a deferred pension prior to his 50th birthday, he could have applied for early retirement as soon as he attained age 50 on 27 May 2012. 

51. Mr Sopp could have requested a copy of the Scheme’s Trust Deed and Rules from the Trustees if he wanted to know in more detail about how his pension would be calculated on early retirement from active/deferred membership prior to making his decision as to when it would be most beneficial for him to retire.
52. I do not therefore consider the failure of Colas Rail Ltd to initially recognise that Mr Sopp had an “indefeasible right” to join the Colas Rail section of the Scheme and the subsequent refusal of RPMI Ltd to carry out the inter-section transfers on special terms (until he successfully appealed against the decision) were, taken together, the reason why he could not take his early retirement benefits from the Scheme at age 50.
53. I find that it was Mr Sopp’s decision to leave Colas Rail’s employment before his 50th birthday that resulted in the Schedule 8 terms becoming discretionary. 

54. I do not therefore consider that there has been any maladministration on the part of the respondents by declining his application for early retirement benefits payable from age 50 on the special Schedule 8 terms.
55. It is consequently my view that Mr Sopp’s complaint should not be upheld. 
Kim Parsons 

Deputy Pensions Ombudsman
5 February 2014 

APPENDIX

Relevant Clauses of the Scheme Trust Deed and Rules (Colas Rail Shared Section)

11A Early Benefits 

(1) A Member entitled to deferred benefits…may elect, provided he is at Normal Minimum Pension Age^ or above and the election is made immediately on leaving Pensionable Service, to receive his benefits immediately, being a date earlier than Pensionable Age. The benefits shall then be paid and reduced:
(a) For Category One Members* in respect of all Pensionable Service, and for Category Two Members** in respect of Pensionable Service accrued up to and including the later of:
(1) 30 September 2009; and
(2) the date on which a Member becomes a category Two Member:
(i) where the Member left Service and Pensionable Service on the same date, as set out in Schedule 8; and
(ii) where the Member elects to have his benefits paid in accordance with Rule 16 (Opting Out), on a basis determined by the Trustee having considered the advice of the Actuary
(b) For Category Two Members, in respect of Pensionable Service accrued on and from the later of:
(i) 1 October 2009; and
(ii) The date on which a Member became a Category Two Member, 
on a basis determined by the Trustee having considered the advice of the 

      Actuary       

^Normal Minimum Pension Age has the meaning given to it in section 279 of the Finance Act 2004 and where appropriate, the transitional provisions in paragraphs 21 to 23 of Schedule 36 to the Finance Act 2004.   

*Category One Member means in respect of Rule 11A (Early Benefits) and Schedule 8, any Member who is not a Category Two Member.

**Category Two Member means in respect of Rule 11A (Early Benefits) and Schedule 8, a Member:

…

(a) who has never been a Protected Member (as defined in Rule 22C (Surplus Assets on winding-up); or

(b) to whom the following (i), (ii) and (iii) apply:

(i) The relevant Member has made an effective election under Article 12 of the Protection Order that Part II of the Protection Order shall cease to have effect in respect of him and his surviving dependants so far as it confers on him a right:

(I) to take early benefits immediately on leaving Pensionable Service reduced on the basis set out in Schedule 8; and

(II) where the Member does not elect to take early benefits immediately on leaving Pensionable Service, to be considered  (where the Trustee agrees to allow a Member to take early benefits before Pension Age) under a discretion for early benefits reduced on the basis set out in Schedule 8; and

(ii) the relevant Member has not subsequently withdrawn (under Article 12(5) of the Protection Order) the election referred to in (b) (i); and

(iii) the Designated Employer has notified the Trustee in writing that it consents to the relevant Member being a Category Two Member           

(c) who has:

(i) previous been, but has ceased to be (whether in respect of all Pensionable service, or in respect of Pensionable Service accrued after a certain date), a Protected Pension (regardless of whether the Member has a right under Article 11 of the Protection Order to join the Scheme.  
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