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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Applicant
	Mr Alan Harley

	Scheme
	The Harley Executive Pension Plan (EPP)

	Respondent(s) 
	Mr Anthony Singleton, Trustee of the Harley Executive Pension Plan


Subject

Mr Harley has made a complaint against Trustee Mr Anthony Singleton. He says that Mr Singleton failed to co-operate with requests to sign a claim form, which would have allowed him to purchase a Legal & General annuity, via Zurich. And as a result of Mr Singleton’s inaction he has been prevented from receiving the pension income he required, since August 2012. 

The Deputy Pensions Ombudsman's determination and short reasons
The complaint should be upheld against Mr Singleton because:

· the evidence supports Mr Harley’s assertion that Mr Singleton failed to sign the relevant documentation; and 

· Mr Singleton has not provided any compelling reasons why, despite having been contacted on a number of occasions, he did not sign the Zurich claim forms. 
DETAILED DETERMINATION

Material Facts

1. On 11 July 2012 Zurich wrote to Mr Harley’s financial advisor, Acorn Financial Solutions (Acorn), in response to Acorn’s request for pension annuity illustrations. Zurich quoted a Legal & General annuity of £506.28 per annum in monthly instalments of £42.19. The quotation was guaranteed until 29 July 2012.
2. The advisor from Acorn telephoned and then sent an email to Mr Singleton on 27 July 2012. The email stated the following.

“Dear Simpson,

Further to our conversation I am arranging Mr A D Harley’s annuity purchase from his Zurich executive pension scheme. The retirement claim form requires his signature as the member along with … your signature as trustees of the scheme.

You very kindly agreed to sign the document which I will send on to you when Mr Harley has signed. I would be grateful if you would kindly complete and return this as soon as you can. I will enclose a reply paid envelope for your use.”
3. Mr Singleton then sent a reply to Acorn, by email, later that same day. The email contained the following text.
“Re our telephone conversation today I would like to put a few things as I was on the road when talking to you but now back in the office.
1st my name is Tony Singleton

2nd I do know Allan Harley who was at one time a partner at Hansa Products Ltd but not since 2005 as he was bought out.

3rd as for being a trustee to any of his pensions that is not the case.

4th so as for signing any of his paper work this is not my problem please find someone else so any papers I receive will be returned to you unsigned.”

4. On 7 August 2012 Acorn wrote to Zurich enclosing an annuity application and supporting paperwork. The letter also advised Zurich that Mr Singleton had denied that he was a trustee and requested that Zurich write to Mr Singleton to remind him of his obligations. Zurich received the correspondence on 9 August 2012.
5. Zurich say (in a letter of 13 December 2013) that had they received all of the necessary forms on 9 August 2012, the annuity payable to Mr Harley would have been £504.96 per annum (or £42.08 per month).
6. On 15 August 2012 Zurich wrote Mr Singleton. The letter contained the following text:
“I can confirm that you were appointed, together with Mr Harley as the individual Plan Trustees by Hansa Products Ltd on 3 March 1998. I have enclosed a copy of the Declaration of Trust for your records.

When you were appointed as an individual Trustee for this scheme, you agreed to abide by and administer the plan benefits in accordance with the provisions of the Trust under which this plan was set up. Under the Plan Rules, any member who leaves service retains a vested right to the benefits secured by the contributions the Principal Employer paid, whilst they were in service. The rules state it is the Trustee(s) responsibility to secure those benefits, by assisting with the member’s request to have the benefits paid to him/her…

Finally, to help you as a Plan Trustee understand the recent changes and trustee responsibility we have produced a trustee guide, which is available on our website at:

http://www.zurich.co.uk/life/existingcustomers/manage-my-pension/trustees/
If you wish to retire as a Plan Trustee, we will require written confirmation from you as the Director of Hansa Products Ltd as it is the Principal Employer who has the power to remove and replace trustees.”  

7. On 12 December 2012 The Pensions Advisory Service (TPAS) wrote two identical letters to Mr Singleton, one to his home address and the other to his business address. The letters stated the following.
“My understanding is that you are a Trustee of the Plan and your authority is required before the Plan administrator, Zurich, can release the benefits to Mr Harley. Both Zurich and Mr Harley’s IFA have been trying to get in touch with you about this. I have enclosed a copy of Zurich’s latest letter.

I would be grateful if you would confirm that you will be replying to that letter.

Mr Harley could ultimately refer this matter to the Pensions Regulator and/or the Pensions Ombudsman. The former has the power to fine a Trustee that does not carry out his duties appropriately. The latter has the power to force a Trustee to compensate a member for maladministration.”


TPAS did not receive a reply to the above letter.

8. On 13 September 2012 Zurich wrote to Mr Harley to inform him that they had not received a reply from Mr Singleton. The letter also referred Mr Harley to TPAS.

9. On 15 January 2013 Zurich wrote to TPAS confirming that it would not be possible to settle Mr Harley’s claim without the signature of Mr Singleton as the second trustee.
10. According to Zurich’s latest figures of 12 February 2014, Mr Harley’s fund value has grown by over £2,000 since 2012.  As such, after taking the maximum tax free cash, Mr Harley is presently entitled to a pension of be £621.96 per annum (assuming the same annuity is chosen as in 2012).

11. On 17 March 2014 my office received a draft “Deed of Indemnity” from Mr Singleton. The deed is between Anthony Singleton (“Anthony”), Alan Harley (“Alan”) and Mr Harley’s partner, Ann White (“Ann”) in relation to Hansa Products Limited (“the Company”). The deed has one clause, as follows.

“1. INDEMNITY
1.1 
Anthony agrees irrevocably to indemnify and keep indemnified at all times both Alan and Ann against all costs (including legal costs), claims and expenses, damages and liabilities, howsoever arising, from or in connection with their or either of them being or having at any time been directors and/or employees of the Company and, in the case of Alan, as shareholder in the Company.”

EPP Rules

12.         Part V Benefits for Members


16. Retirement Pension

On Retirement, other than on the grounds of Incapacity, a Member will be entitled to an immediate pension determined by the Trustee of an amount as the Policy provides (the ‘Retirement Pension’).


EPP Declaration of Trust
dated 1 April 1998
13.            Operative Provision 2

The Trustees are appointed the first trustees of the plan and have accepted their appointment by signing this Declaration. The Trustees will manage and administer the Plan, hold the policy and receive, hold and apply the contributions required under the Policy in trust subject to the attached Rules of the Plan, which will govern the Plan from the Commencement Date.

Summary of Mr Harley’s position  
14. Mr Singleton has prevented him from receiving his pension because he has refused to sign the claim form, which was first sent to him in July 2012.
15. Zurich have refused to go ahead without Mr Singleton’s signature and there is no other way he could gain access his pension. Only the sponsoring employer has the power to appoint or remove trustees, and Mr Singleton is the sole Managing Director of Hansa Products Limited.

16. He has suffered the loss of benefits due to the delay. He has also suffered distress and inconvenience; both of which he should be compensated for.

Summary of Mr Singleton’s position  
17. Mr Harley is a former business partner. They went their separate ways in 2004, when, following a disagreement, the decision was made that he should buy out Mr Harley’s half of Hansa Products Limited.
18. Initially, despite their differences, Mr Singleton thought that he and Mr Harley had parted on reasonably amicable terms. He gave Mr Harley several cheques, to tide him over until the financial settlement was finalised.
19. He had not heard from Mr Harley in some years and then he got a phone call, out of the blue, requesting that he sign a document for Mr Harley’s Pension.
20. He is a cautious person and likes to keep all of his files up to date in relation to paperwork he has signed in the past. Therefore, when he was subsequently contacted by email / post, he tried to reconcile the information given by the financial advisor by cross referencing with his own files, but there was no record. He now believes that Mr Harley must have removed all of the paperwork relating to his pension when he left the company.

21. Coupled with the fact that he had no record of the pension plan, the advisor got his name wrong (referring to him as Mr Simpson instead of Mr Singleton), and the documents he was sent were all photocopies (he expected to receive original copies). The combination of these events led him to the conclusion that he was being contacted as part of scam. 

22. Zurich were also dealing with an unrelated PPI claim of his and this could have contributed to the delay because “…any postage that came in with Zurich on was put in the pending tray to deal with at some other time.”
23. It has never been his intention to prevent Mr Harley from receiving what is due to him from the pension plan. He believes that all it would have taken was for Mr Harley to ring him and the matter could have been dealt with much sooner.
Conclusions

24. The sole purpose of the EPP is to provide the member (in this case Mr Harley), with the relevant benefits and it is reasonable to expect a Trustee to facilitate this. 

25. When Mr Singleton signed the declaration of trust document he agreed to become a Trustee, and as a Trustee Mr Singleton has a responsibility to administer the plan according to the rules.
26. As per rule 16 of the EPP Mr Harley was entitled to immediate payment of benefit upon retirement. 
27. It is clear that Mr Harley planned to retire and receive his pension in 2012 but through no fault of his own, he has been prevented from receiving the benefits he is entitled to from the EPP.
28. Mr Singleton’s arguments do not excuse him in any way from his failure to action Zurich’s request. Neither the fact that he may have suspected it was a scam, nor the fact that he put the papers aside and did not look at them, excuses him from his duties as a Trustee.

29. Mr Singleton is responsible for the administration of the EPP and by not signing the necessary forms he failed to discharge his duties as a Trustee.
30. Mr Harley has lost pension and suffered inconvenience and distress as a result of Mr Singleton’s failure to act.  Mr Harley should be compensated for Mr Singleton’s maladministration.

31. Mr Singleton, in his position as Trustee, was required to sign Mr Harley’s retirement claim form. I note that Acorn initially forward the claim form to Mr Singleton on 27 July 2012. Therefore, even if Mr Singleton had signed and returned the forms to Acorn in a timely manner, it is unlikely that Acorn would then have been able to forward them on to Zurich by the end of the guaranteed period (29 July 2012).

32. Assuming Mr Singleton promptly signed the forms required of him, the most likely date when Acorn would have been able to return the forms to Zurich is 9 August 2012, because that is when the rest of the supporting documentation was received by Zurich.  I have accordingly calculated compensation due to Mr Harley using this date.
33. Although Mr Singleton has not commented on the draft Deed of Indemnity he provided, I presume that he submitted this document out of a belief that the final (presumably identically worded) signed / dated version (which he is presently unable to locate) has the effect of releasing him from his responsibility as a Trustee. I do not agree with this interpretation of the Deed. My reasons are as follows:
· the Deed of Indemnity offers no protection to “Anthony” because, within the document, he is indemnifying “Alan” and “Ann” not the other way round;

· the indemnity is in connection with the respective roles of Director and Shareholder of the Company only; and

34. the role of Trustee to the EPP is separate from any previously held position within the Company, and so is not covered by the Deed of Indemnity.Whilst I have not been provided with written details of the final settlement made when Mr Harley left the Company, it is clear that at the time, no action was taken to remove Mr Singleton as Trustee of the EPP. His responsibilities towards the EPP, therefore, remain.
Directions
35. Within 21 days of the date of this document Mr Singleton shall sign Mr Harley’s retirement claim form, which he shall forward to Zurich.

36. Within 21 days of the date of this document Mr Singleton shall pay the sum of £1,142 to Mr Harley. £1,142 being:

· £842 worth of missed monthly pension payments from 9 August 2012 up until 8 March 2014 (20 months multiplied by £42.08 rounded to the nearest pound); and

· £300 to be paid as compensation for the distress and inconvenience caused by Mr Singleton’s maladministration.

Jane Irvine

Deputy Pensions Ombudsman
27 March 2014
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