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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN 
	Applicant
	Miss Jane Siegfried

	Scheme
	Credit Industriel et Commercial (London Branch) Retirement Benefits Scheme (the Scheme)

	Respondent(s) 
	CIC Credit Industriel et Commercial (the Trustees)


Subject

Miss Siegfried complains that the Trustees of the Scheme have refused to award her a spouse’s pension following the death of her former partner, Mr Nigel Jackett.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against the Trustees as they failed to ask the correct questions, misinterpreted the 1999 Rules, took into account irrelevant factors and did not undertake reasonable enquiries before reaching their decision.

DETAILED DETERMINATION
Scheme Rules

1. The relevant Rules at the date of Mr Jackett’s death were the1999 Trust Deed and Rules (the 1999 Rules)
“Death Benefit Trusts” means those trusts upon which death benefits are to be held by the Trustees in accordance with Rule 25.” 

“Dependant” means a Child or any other person who in the opinion of the Trustees (and at the Trustees’ discretion) is or has been Dependant on the Member or his spouse for all or any of the ordinary necessities of life for whom the Member might have been expected to provide.” 

“Scheme Widow” means the person (if any) to whom a deceased Member was married at the date of death…

If there is no person to whom a deceased Member was married at the date of death or there is a person to whom a deceased member was married at the date of death but the circumstances prescribed in Section 12B(4)(a) of the Pensions Schemes Act and any Regulations made thereunder apply, the Trustees may at their discretion treat as a Member’s spouse for the purposes of the Scheme any person (including any person nominated to this intent by the Member) who they are satisfied was partially or wholly financially dependent upon the Member immediately prior to his death and if the Trustees decide that there are in consequence two or more persons eligible for benefit they may divide the relevant benefit between them in such proportions as they think fit.”
2. Rule 22 deals with widow’s pension payable on death after withdrawal from service and says:

“22.1
If the death of a Long Service Member who has withdrawn from Pensionable Service shall occur before any benefit under Rule 13.1 becomes payable under Rules 22.2 or 22.3 the Member’s Contribution Credit shall immediately become payable and shall be held upon the Death Benefit Trusts.

22.2
On the death of a Long Service member who has ceased to be an Active Member and who is survived by a Scheme Widow and before his pension commences there shall be payable to the Scheme Widow a pension calculated in accordance with Rule 22.5 below.”

3. Rule 24 deals with Payment of Benefits and says:

“24.3
Any pension payable under the Scheme to a Scheme Widow shall be payable for life…

24.6 
Any pension payable under the Scheme to a Dependant whether nominated or otherwise shall be payable for so long as the trustees shall specify when such pension is granted.”
4. Rule 25 deals with Death Benefits Trusts and says:
“25.1
A benefit which is expressed to be held upon the trusts set out in this Rule shall be held by the Trustees upon trust with power to pay or apply the same within two years from the date of the relevant death (or from the date upon which the said benefit became payable if later) to or for the benefit of any one or more of the following persons and in such shares and proportions if more than one) as the Trustees in their discretion shall think fit. 


25.1.1
the spouse of the Member and any ancestor or descendant (however remote) of the Member or of his spouse of any such ancestor or descendant;

25.1.2 
any former spouse of the Member…
25.1.3
any brothers, sisters, uncles or aunts of the Member…


25.1.4
…

25.1.5
any other person who in the opinion of the Trustees has been dependant or partly dependant upon the member for the ordinary necessities of life.

25.1.6
any person of whom the Member has notified the Trustees he wishes to be considered as a recipient of benefit in the event of his death including any society, club, charity or other institution (whether or not charitable) which the Member has notified the Trustees as being a body he wishes to be considered as a recipient of benefit in the event of his death.” 


Material Facts

5. Mr Jackett was an active member of the Scheme from 1 September 2001 until 4 November 2005 when he left CIC Credit Industriel et Commercial’s (CIC) employment at which time he became entitled to deferred benefits.
6. Mr Jackett and Miss Siegfried had co-habited for a number of years but had never married. They had two children together.  
7. Mr Jackett died on 17 September 2008. At the time of Mr Jackett’s death he and Miss Siegfried were living apart.
8. On 28 December 2010 Miss Siegfried sent an email to the Trustees informing them of Mr Jackett’s death. The Trustees responded to Miss Siegfried on 30 December 2010 requesting sight of Mr Jackett’s death certificate, will and their marriage certificate in order that they could determine what benefits were payable from the Scheme.

9. Miss Siegfried provided the death certificate on 19 January 2011 and confirmed that there was no will and that she and Mr Jackett were not married.
10. On 26 January 2011 the Trustees paid Miss Siegfried a refund of the contributions Mr Jackett had paid to the Scheme whilst an active member. This amounted to £4,796.15. 
11. On 20 May 2011 Miss Siegfried wrote again to the Trustees and said that it had been brought to her attention that a spouse’s pension was also payable under the Scheme and asked whether this would be payable to her or to Mr Jackett’s two children.

12. The minutes of a Trustees meeting held on 14 June 2011 say:

“It was noted that the Trustees had decided to pay the death lump sum in respect of Mr N Jackett (deceased) to his partner Jane Siegfried. GK advised that Ms Siegfried has enquired as to whether there would be a partner’s or childs (sic) pension payable. GK advised that having looked at the 1999 Deed and Rules, he does not think that unmarried partners of deferred members qualify for a dependent’s pension or children’s pension.
It was agreed that GK/BD should review the draft Consolidated Deed and Rules to see if the intention is to include such benefits going forward and if so, the Trustees may wish to consider making discretionary payments in this case.”

13. The Trustees met again on 28 July 2011. The minutes of that meeting say:

“PH-N referred to Hammonds’ email dated 26 July 2011 which advised that Rule 22 of the 1999 Definitive Trust Deed dated 31 December 1999 scheme widow such that where a member is not married at the date of death “the Trustees may at their discretion treat as a Member’s spouse…any person…who they are satisfied was partially or wholly financially dependent upon the Member immediately prior to his death…    

PH-N advised that Jane Siegfried was N Jackett’s (deceased) former partner and is fairly sure that she was not financially dependent upon him. It was agreed that GK should check the death certificate to see if they lived at the same address.
PH-N advised that he believes N Jackett (deceased) had two children with his former partner Jane Siegfried and the daughter is now around 17 and the son 13.

The Trustees agreed that provided N Jackett is the father and one or more of the children are under age 23, they would be prepared to pay a dependant’s pension to either or both of the children such that the total pension payable is equivalent to the widows’ pension which would have become payable.”    

14. The Trustees asked its advisers, Gallagher Employee Benefits, to request copies of the children’s birth certificates. Having done so Gallagher Employee Benefits, on behalf of the Trustee, wrote to Miss Siegfried on 8 September 2011 as follows:

“The Trustees have decided to use their discretion to pay a pension to Mr Jackett’s children…

The amount of pension will be £1,536 per annum per child and the pension will increase each year in payment in accordance with the Scheme rules. The pension will cease when each child reaches 18 or 23, if in full time education… 
The Trustees have agreed to backdate the pension payments due to the children from 17 September 2008. You have previously received a payment of £4,796.15 representing a refund of the contributions paid by Mr Jackett. The Scheme rules only allow a refund payment to be made if no spouses/dependant’s pension is being paid and therefore the Trustees intend to offset the £4,796.15 payment previously made…”

15. The Trustee met again on 5 October 2011. The minutes of that meeting say:

“GK advised that Gallagher Employee Benefits have written to Jane Siegfried advising that the Trustees are willing to pay a childrens (sic) pension to N Jackett’s (deceased) two children but as yet they have not received a response from Jane Siegfried. It was agreed that Gallagher Employee Benefits should issue a reminder to Mrs (sic) Siegfried and if nothing further is received then a final letter should be issued to her stating that unless a response is received by the end of November the Trustees will take no further action.”     

16. Miss Siegfried responded to the letter of 8 September 2011 on 4 October 2011 following which there was prolonged correspondence between Miss Siegfried and the Trustees culminating in a letter dated 5 March 2012 in which Miss Siegfried argued that although she and Mr Jackett had not been married she was dependent upon him at the time of his death. In her letter Miss Siegfried pointed out that the Trustees had accepted that she should be paid the refund of contributions.  
17. The Trustees next discussed Miss Siegfried’s case at a meeting on 27 March 2012. The minutes of the meeting say:

“…The Scheme Rules do allow the Trustees to treat any person (including any person nominated to this intent by the member) who they are satisfied was wholly or partially dependant on the member immediately prior to his death as a spouse and to pay any part of the spouse’s pension to that person. 

Having ascertained that Mr Jackett had two children who are under the age of 23, the Trustees decided to exercise their discretion to pay a child’s pension to each of the children in lieu of the spouse’s pension…

After consideration of the points raised in Miss Siegfried’s letter dated 5 March 2012, the Trustees stand by their original decision…”   

18. On 22 June 2012 Miss Siegfried instigated Stage 1of the Scheme’s Internal Dispute Resolution procedure (IDRP). The Stage 1 IDRP decision maker provided his decision on 17 July 2012 as follows:

“As you were not married to Nigel Jackett or financially dependent on Nigel Jacket immediately prior to his death, the Trustees do not consider that you are eligible under the Scheme Widow definition to receive the pension.

The Trustees note that Nigel Jackett was not resident at your address at the time of his death, and you were not the informant on the Death Certificate.

After reviewing this matter the Trustees’ decision that a widow’s pension is not payable under the rules of the scheme is correct. However the Trustees will commence payment of the children’s pension upon receipt of the relevant paperwork.”

19. Miss Siegfried continued her complaint under Stage 2 of the Scheme’s IDRP. In her letter dated 31 July 2013 she said:

She was ‘widow’ enough to receive the refund of contributions.

She had never been asked if she was financially dependent on Mr Jackett. 
Mr Jackett made fortnightly payments of £600/£650 from a joint account to her sole account and he used the term ‘alimony’. Copy bank statements showing these amounts were provided by Miss Siegfried with her Stage 2 IDRP appeal.
She was the person who was informed that Mr Jackett had died but his sister registered his death because she lived closer to Mr Jackett’s last address. 
If she had not raised the issue of a spouses/dependent’s pension the matter would never have arisen.

20. The Trustee Board met to discuss Miss Siegfried’s case on 8 August 2013. The minutes of the meeting say:

“The Trustees reviewed all the correspondence and the Abbey account statements copied to us by JS with her letter of 31 July 2013.

The bank statements show 2 payments from the joint account (a/c of NJ and JS) of £600 and £650, although these are described as alimony no evidence was forwarded to show the reason these payments are made. It may be that these payments are for the two children. 

On JS sole account we note she receives a salary from UBS.

In conclusion the Trustees are still unable to see any evidence by JS of financial dependency and therefore the Trustees have seen no reason to amend the decision to only offer to pay the children’s pension, as JS was not married to NJ at the time of his death.     

21. The Trustee’s wrote to Miss Siegfried on the same day and said that the full Trustee Board had met to consider her complaint and had concluded that they stood by their original decision.       
Summary of Miss Siegfried’s position  
22. She was Mr Jackett’s partner during the time he was employed by CIC. 
23. She was his named beneficiary, which, as the mother of his two children, indicates their partnership. 
24. She and Mr Jackett were together for 18 years and lived as a ‘married’ family. It would appear the Scheme Rules or the Trustee’s decisions are designed to be discriminating towards non-married couples.
25. CIC paid her the refund of contributions but have refused to pay her the ‘widows’ pension.
26. She has supplied bank statements up to the date of death showing fortnightly statements of ‘alimony’ for their joint account to her sole account in the sum of £600. It is therefore apparent that she was financially dependent upon Mr Jackett at the time of his death. The Scheme Rules say that the Trustees may at their discretion treat as a Member’s spouse any person who they are satisfied was partially or wholly dependent upon the Member prior to his death.
27. She was the only person eligible to receive the benefit as her children were minors at the time Mr Jackett died.

28. The person dealing with the matter at CIC is an inappropriate person to be involved with the case because he was the person who ‘sacked’ Mr Jacket from CIC and therefore cannot be regarded as impartial. 
Summary of the Trustee’s position  
29. Miss Siegfried is claiming a widow’s pension although she was not married to Mr Jackett. The Scheme pays a widow’s pension to a deceased member’s married spouse at the date of death.

30. The Trustees have been advised that Miss Siegfried has two children and that Mr Jackett is the father. The Trustee has exercised discretion and has agreed to pay the dependant’s pension to the children in accordance with the Scheme Rules.

31. The Trustees took legal advice from the Scheme’s lawyer in July 2011 and its subsequent decisions have been based on the legal opinion the Trustees received at that time along with further information provided since.  
32. Mr Jackett was a deferred member thus no death in service was payable and therefore the nomination form has no bearing on the matter.  
Conclusions

33. Mr Jackett was a deferred member of the Scheme. The benefits payable on the death of a deferred member are paid in accordance with the provisions of Rule 22 and are a spouse’s pension (Rule 22.2) or, if no spouse’s pension is payable, a refund of the contributions the member paid to the Scheme (Rule 22.1). 
34. In either situation the Trustees must exercise discretion. Where the member is not married at the date of his death the Trustees have the power to exercise discretion to pay the equivalent spouse’s pension to one or more persons who they are satisfied was partially or wholly financially dependent upon the member immediately prior to his death. Alternatively, if a spouse’s pension is not paid, either to a spouse or a dependant, a refund of contributions is payable. If a refund of contributions is to be paid the Trustees must, in accordance with Rule 25, exercise discretion to pay the sum to one or more of the named beneficiaries within that Rule. 

35. In exercising the discretions conferred on the Trustees, the Trustees have to follow certain basic principles. They are required:

-to ask the correct questions;

-to direct themselves properly in law, in particular they must adopt a correct construction of the scheme rules;

-to take into account all relevant, but no irrelevant factors;

-not to arrive at a perverse decision, i.e. a decision to which no reasonable body could arrive. 
36. The Trustees were informed of Mr Jackett’s death in December 2010 following which they requested sight of Mr Jackett’s death certificate, his will and marriage certificate in order, they said, to determine what benefits were payable from the Scheme. Miss Siegfried provided the death certificate and confirmed that Mr Jackett had died intestate and that she and Mr Jackett were not married. 
37. The Trustees made no further enquiries and paid the refund of contributions to Miss Siegfried. But it is unclear on what basis they did so. As Miss Siegfried and Mr Jackett were not married, and Miss Siegfried was not related to Mr Jackett in any other way, then the only named classes of beneficiary that Miss Siegfried could have fallen within would have been as described in Rules 25.1.5 or 25.1.6. In other words, the Trustees needed to satisfy themselves that Miss Siegfried was either financially dependent on Mr Jackett at the time of his death or was “a person of whom the Member has notified the Trustees he wishes to be considered as a recipient of benefit in the event of his death”.  Certainly at that time the Trustees had not undertaken any enquiries as to whether Miss Siegfried, or any other person for that matter, was financially dependent upon Mr Jackett at the time of his death and so it would seem that Miss Siegfried was paid the refund of contributions because she had previously been nominated by Mr Jackett to receive benefits in the event of his death. However, as I have said above, this is unclear and I am less than certain that the Trustees properly considered whether Miss Siegfried fell within a named class of beneficiary and, if so, which one.  
38. Furthermore, whilst the Trustees are not obliged to include all potential beneficiaries in any payment they are required to properly consider such potential beneficiaries as their reasonable enquiries might reveal before making their decision. There is, however, no evidence to suggest that the Trustees undertook any enquiries in relation to other members of Mr Jackett’s family. They did not enquire as to whether Mr Jackett had children or parents who had survived him or whether there were other siblings in addition to his sister, who they knew had registered his death. All of these people would have fallen within a named class of beneficiary and had the right to be considered as a potential beneficiary of a part or the whole of the refund of contributions. There clearly needed to be a more in depth enquiry before a decision was reached.
39. Turning to the payment of the ‘spouse’s’ pension it is clear that although the Trustees asked to see certain documentation in December 2010 “in order that they could ascertain what benefits might be payable” they clearly took no such action. They paid the refund of contributions without first considering any other options that might have applied until they were asked to do so by Miss Siegfried. The 1999 Rules are clear that the Trustees have the power to exercise discretion to pay an equivalent spouse’s pension to one or more persons who they are satisfied was partially or wholly financially dependent upon the member immediately prior to his death. The Trustees ought properly to have considered all of the benefits that might have been payable under the circumstances before deciding which one was the most appropriate. The Trustees’ failure to take such action amounts to maladministration. 

40. I am also concerned at the Trustees’ approach in considering whether Miss Siegfried was financially dependent upon Mr Jackett. At the meeting held on 28 July 2011 the Trustees’ minutes say they were “fairly sure that she was not financially dependent upon him.” That was an assumption made with no supporting evidence because at that time the Trustees had not asked Miss Siegfried about her financial arrangements at the time of Mr Jackett’s death. They could not therefore have been “fairly sure” of anything. Having decided that Miss Siegfried was not financially dependent they decided to pay the ‘spouses’ pension to the children although again they did so without proper enquiry into the children’s financial dependency on Mr Jackett. 
41. Further, at the meeting held on 22 June 2012, at which time the Trustees had still not asked Miss Siegfried to provide evidence of financial dependency, the Trustees said “As you were not ….financially dependent” and “Nigel Jackett was not resident at your address at the time of his death, and you were not the informant on the Death Certificate”.  For Miss Siegfried to be a potential beneficiary the criteria she had to fit was dependency not co-habitation. In my view a person does not have to be living with another to be financially dependent upon that person. Furthermore, I do not see why the fact that Mr Jackett’s sister registered the death would have any bearing on whether another person was, or was not, financially dependent upon the deceased. 
42. By the time of the Stage 2 IDRP decision the Trustees had been provided with bank statements to support Miss Siegfried’s claim that she was financially dependent upon Mr Jackett at the time of his death.  The Trustees acknowledged that Mr Jackett had made payments of £600 and £650 pounds to Miss Siegfried and reached the conclusion that “…although these are described as alimony no evidence was forwarded to show the reason these payments are made. It may be that these payments are for the two children.” As in their previous considerations the Trustees did not make any further enquiries they simply assumed the payments were meant for the children. That may well have been so, but the Trustees ought properly to have made further enquiries of Miss Siegfried before making a final decision.    
43. In summary, the Trustees have failed to ask the correct questions, have misinterpreted the 1999 Rules, have taken into account irrelevant factors and did not undertake reasonable enquiries before reaching their decision. The Trustees should therefore make a wholly fresh decision. It may be that they decide that the children should still receive the ‘spouse’s’ pension in preference to Miss Siegfried or they may decide that the ’spouses’ pension cannot properly be paid to either the children, Miss Siegfried or any other beneficiary. If that is the conclusion then the Trustees will need to decide who in accordance with the 1999 Rules should properly receive the refund of contributions. But the Trustees need to make their decision in the context of reasonable enquiries as to potential recipients. 

44. I have no doubt that the way in which the Trustees have handled this matter has caused Miss Siegfried a great deal of distress and inconvenience and I have made a direction to remedy this below. 
Directions   
45. Within 56 days of this determination the Trustees shall make reasonable enquiries and consider wholly afresh their decision, including the matters that I have raised above, and notify Miss Siegfried whether they intend to pay the ‘spouses’ pension to her, or to her children, or not at all.
46. In the event that the Trustees decide that the ’spouses’ pension should not be paid the Trustees should, within the same 56 day period, reach a decision as to the proper recipient of the refund of contributions and notify Miss Siegfried accordingly. 

47. Within 28 days from the date of this determination the Trustees shall pay Miss Siegfried the sum of £750 in recognition of the distress and inconvenience caused to her as a result of their actions. 
Jane Irvine

Deputy Pensions Ombudsman

18 June 2014 
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