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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mrs Alison Rose

	Scheme
	Teachers' Pension Scheme (the Scheme)

	Respondents
	Chester West & Chester Council (the Council)


Subject
Mrs Rose’s complaint which is against the Council is:

· about the way they processed her application for ill health and about the information they provided to Teachers’ Pensions; and

· about the way the Council have handled her complaint.
The Deputy Pensions Ombudsman’s determination and short reasons

Both parts of the complaint should be upheld against the Council but only to the extent of the non-financial injustice Mrs Rose has suffered.  

Preliminary issue
The Council has raised a preliminary issue with regard to my jurisdiction to investigate Mrs Rose’s complaint about the way they handled her complaint following on from her application for an ill health pension. They say that this is because she had taken her complaint through their formal two stage complaints process and subsequently lodged a further complaint with the Local Government Ombudsman (LGO). She accessed the full range of the Council’s internal complaints procedure and in addition to complaining to the LGO, she also complained to the Information Commissioner’s office (ICO). 

I do not accept the Council’s claim that Mrs Rose’s complaint is outside my jurisdiction. Neither the LGO nor the ICO had considered the complaint she has made to my office. The LGO informed her that they were unable to investigate her complaint because it was an employment issue. Her complaint to the ICO was about her sick leave records and the complaint was against St Bernard’s Primary School (the School). 

Before a complaint is brought to me, I would expect the applicant to attempt to resolve the matter with the party/parties complained against (i.e. the respondents). This may involve the applicant going through the respondents’ formal complaints process. This does not mean that I cannot investigate the matter after the applicant has been through this process.     

DETAILED DETERMINATION
Material Facts

1. Mrs Rose worked at the School until her employment was terminated under a compromise agreement (the Agreement) made on 31 May 2011. The Agreement showed the Council to be her employer and that she had a prolonged period of absence due to a right arm/shoulder injury. 

2. On 13 May 2011 Mrs Rose’s union representative, Mr F, wrote to the Council stating:

“My member has informed me that yesterday (Thursday 12 May), on one of her short days as part of her phased return to work, she was summoned into the head teacher’s office to be told that a hearing would take place (apparently on the basis of medical capability) on Monday 23 May at 2.30pm.

When I contacted Mrs Rose, I was told by her partner that [Mr M] had attended their property and attempted to force paperwork upon Mr Rose but that his aggressive approach had been rejected in these circumstances. Mr Rose indicated that he had felt intimidated by [Mr M] and that the incident had caused him unnecessary stress in circumstances where he is on medication for high blood pressure. As you will appreciate, this is unacceptable and we can only hope that you have not had [Mr M] to go round to an employee’s property or act in this manner.

Subsequently, it appears that CWaC HR provided an email address to this head teacher (without Mr Rose’s permission and in contravention of data protection principles) in order that he might attempt to ensure service of these documents by email in the morning, it further appears that [Mr M] informed Mrs Rose that he wished to speak to her about this matter and not about the issues surrounding the phased return. According to my member, he did so in a threatening and intimidatory manner. I think that it goes without saying but I would strongly suggest that you advise this head teacher to desist from this bullying conduct which it appears is supported by your advice.

With respect, you were informed in our recent conversation about this that, in any event, I was not available on that date as I was on other NASUWT business. Notwithstanding that position, I see no reason for you to seek to pursue medical capability proceedings in respect of a disabled lady who has now returned to work on an agreed phased return following the effects of accidents sustained in the course of her employment which themselves are the subject of investigation by our PI lawyers. The school/LA cannot possibly argue that Mrs Rose’s return to work is unsustainable without evidence to the contrary. Even convening a hearing under these circumstances could be construed as a discriminatory act in itself. As you indicated to me, you were party to advising this course of action, you will understand that you, personally, may be cited in any subsequent proceedings.

As I say, Ms Rose is disabled within the meaning of the EA ’10 and any undue attempt to engineer a dismissal (before 30 May as you indicated or otherwise) will be vigorously challenged as being both unfair and discriminatory. Irrespective of your unilateral demand for a hearing on that date, as I have said, I am unavailable. In accordance with s10 of the ERA ’99, I can offer you the following alternative within the requisite 5 working days: Monday 30 May at 10.00 am. You will be aware of your legal obligations in this respect and the potential consequences of failing to comply – especially, as here, where the individual suffering the detriment is disabled.”      

3. In October 2011 Mrs Rose applied for an ill health early retirement pension from the Scheme. She completed part A of an application form (the Application) which states: "It is necessary for you to demonstrate that you have a medical condition that renders you incapable of teaching either full or part-time and that despite appropriate treatment your incapacity is likely to be permanent i.e. until your retirement age". Part B of the Application had to be completed by the employer and this section was completed by the Council. A section of this part of the Application required details of any rehabilitation, workplace adjustments, work content or pattern adjustment, increased support or redeployment to be provided, to which the following response was given:

“Mrs Rose had 2 periods of phased return to work following 2 lengthy periods of absence on much reduced hours and duties. Additional Teacher and Teaching Assistant Support was provided on both occasions.

Dragon Speak – a voice activated software package was purchased and training provided. 

A laptop was provided for Mrs Rose’s use. Reduced duties such as not being required to undertake PE lessons agreed.

Agreed Mrs Rose to avoid heavy lifting, to have help with displays in the classroom and not to raise arms above shoulder height for prolonged periods. Mrs Rose was asked if there were any further adjustments required, or redeployment should be considered, but declined any further requests.
At the point Mrs Rose’s employment came to an end, Mrs Rose’s position was that she was fit for work. The School had made a referral to Governors for possible dismissal on the grounds of ill health, and this was challenged vociferously by Mrs Rose and her representative who maintained that Schools position was both unreasonable and discriminatory.

Mrs Rose’s employment came to an end by way of a Compromise Agreement.”   
4. The certificate at the end of the Application had to be completed by a responsible officer of the employer and was completed by the Council's HR Adviser, Ms G. At the end of this section the person completing it needs to indicate the medical evidence that had been obtained to support the application. This was left blank.

5. The Application was accompanied by a medical information form completed by the occupational health doctor. The form was completed by Dr Susan Chantler, an occupational physician, who listed the documents she had considered in reaching her decision as follows: “12/02/10 Dr A Birch GP report; 17/02/10 Registrar to Mr I H Harvey (Consultant Orthopoedic surgeon); 16/6/11 Dr A Birch GP report; 27/8/11 Dr A Logan pain management specialist; and 26/10/11 Dr A Logan”. Dr Chantler summarised the evidence she considered to be relevant to Mrs Rose’s future ability to carry out her normal or adjusted duties and her future ability to carry out any regular employment as follows:
“Mrs Rose managed to return to work with adjustment after her first injury. Her symptoms were exacerbated by her second injury in Jan 2011. The prognosis for a return to duties of her previous substantive post or role involving other admin-type work remains uncertain.

The difficulty with Mrs Rose’s case is the lack of clear prognosis. On reviewing the literature most evidence relates to avulsion injuries rather than traction injuries such as hers. Her consultant has stated he thinks her pain is unlikely to improve. Whether with the psychological techniques he mentions in his report, she can cope sufficiently with her pain to enable regular employment remains uncertain.” 

6. Teachers' Pensions wrote to Mrs Rose on 21 November 2011 informing her that her application was considered in light of the available evidence including the medical report she had supplied and any additional reports that had been provided. They said that the medical adviser had advised that her health was such that it should not prevent her from continuing in her profession until her normal retirement age. Consequently, they were unable to accept her application for an ill health pension.

7. Mrs Rose appealed Teachers’ Pensions decision and her union, NASUWT, sent on 2 February 2012 a copy of Mrs Rose’s appeal which was undated. Her grounds for appeal were: the rationale for not awarding her an ill health pension was not consistent with the available medical evidence; the report prepared by Ms G was inaccurate and misleading; and the medical evidence provided by Atos Healthcare was incomplete and the absence records they provided was inaccurate. She said that she disputed the report prepared by Ms G because it gave the impression that she was fit for work at the end of her employment. Her phased return to work was only attempted after significant adjustments had been made including having a full-time teacher in the classroom to assist her. She attached additional evidence, two reports dated 10 September 2008 and 17 January 2011 provided by the Industrial Injuries Benefit service which confirmed that the level of her injuries and disability she had sustained. She also provided additional information taken from her fitness for work notes provided by her GP, as Ms G's report was misleading.

8. In February 2012 Mrs Rose’s application was accepted and she is receiving an ill health pension under the Scheme. Her pension was backdated to 2 August 2011. 

9. In an internal memo dated 6 March 2012 from Dr Noel McElearney to the ill health benefit team at TP, he states that Mrs R's appeal and additional information was enclosed with the response from her union dated 2 February 2012. Therefore this should be used as the appeal document date. He added that he could not have reached his conclusion without the evidence so this must be the earliest date it became available.

10. In another internal memo, dated 13 March 2012 from Dr McElearney, he states: 

"On this occasion it is not one report but the members[sic] letter together with a review of all the evidence that she submitted on that date that has persuaded me to accept. 
The reason I have suggested that date was because she did not date the letter that her union included in the appeal. It provided additional information which I felt was corroborated in the submitted evidence and taken together I was persuaded. I know that what you are looking for is the date the persuading evidence which triggers the start of payment date.

There isn't an actual date on the letter but I could not have been persuaded without reading it so that is why I have suggested the date in my earlier memo.

This does happen every now and then and this is the way I have approached it previously. If it's a problem let me know and I will seek TP's guidance on how to manage this differently."

11. In an email on 19 June 2012 from the ill health team at Teachers' Pensions to Mrs Rose, they confirmed that the industrial injury reports were not included in her original application, but were submitted with her first appeal.  

12. On 8 March 2013, Teachers’ Pensions wrote to the Council stating:

“Mrs Rose’s application form was received by Teachers’ Pensions (TP) on 16 November 2011 after [the Council] had completed their part of the application and included the relevant medical information. Based on the information received the medical advice received from the Department for Education’s medical advisers indicated that Mrs Rose did not meet the criteria for ill health retirement. TP decided to accept this medical advice and accordingly notified Mrs Rose that her application had not been successful.

Mrs Rose appealed against our decision and provided additional evidence consisting of further correspondence and evidence from an Industrial Injuries Benefit assessment that had been available at the time of the original application, but not included in it. This and all of the previous evidence was considered by a medical adviser not previously involved in the case who advised that Mrs Rose did in fact meet the criteria for ill health retirement. TP accepted this advice and informed Mrs Rose that her appeal had succeeded. 

Under the TPS it is a member’s responsibility to make a written application. This must be accompanied by all the medical evidence necessary to determine whether they are entitled to ill-health retirement. It is the employer’s responsibility, however, to complete part of the application containing all the relevant medical information. As you will be aware, these responsibilities are set out in statutory regulations. Members and employers are provided with guidance notes to assist them in this. 

On part B of the application containing the medical information, the employer is required to sign to agree the following:

‘I certify that this is applying for a retirement pension on the grounds of ill-health, that all the details given in Part B are complete and correct…’

Mrs Rose’s application was signed by [the Council] as being ‘complete and correct’. Plainly this was not the case in this instance and based on what was incomplete information, TP decided that Mrs Rose did not meet the criteria for ill-health retirement, a decision which was ultimately overturned.”  

13. On 23 June 2012 Mrs Rose raised a formal complaint with the Council regarding the initial rejection by Teachers’ Pensions of her application for an ill health pension. Her complaint was that the Council had submitted incorrect evidence with the Application and this was responsible for the decision made by Teachers’ Pensions. She also stated that the Council had failed to submit to Teachers’ Pensions two medical reports relating to her medical condition. 

14. On 26 July 2012 the Council gave Mrs Rose a decision under the first stage of their complaints process. Essentially, the Council did not upholding her complaint. There was nothing in this decision to inform Mrs Rose that she could appeal this decision under stage two of the Council’s complaints procedures.  

15. On 11 October 2012 the Council gave Mrs Rose a decision under the second stage of their complaints process. Once again the Council did not uphold her complaint and referred her to the LGO if she remained dissatisfied with the decision.

16. Mrs Rose took her complaint to the LGO who informed her that her complaint could not be investigated because it was an employment issue.       
Summary of Mrs Rose’s position  
17. The Council failed to provide accurate data to Teachers’ Pensions relating to her absence from work.  She had two accidents and sustained injuries which resulted in absence from work over a period of two and a half years. She presented a large number of sick notes to her employer and these notes frequently identified more than one reason for absence, although the consistent thread running through them was arm/shoulder pain. When the Council completed the paperwork for her application, they frequently failed to record the arm pain as being a reason for absence. 

18. She had made a complaint to the ICO about the misreporting of her absence record. The ICO investigated the matter and ruled that the electronic recording system used by the Council was inadequate for recording multiple reasons for absence. Although the Council have amended their electronic system to meet requirements as set out by the ICO, they say that they do not have to change their system to alter their records retrospectively. 

19. Mrs H, an officer at the Council, who completed a particular section of the Application, in addition to answering the question provided additional information that was not requested. The additional information she provided was: “…at the time of leaving employment Mrs Rose’s position was that she was fit for work”. She fails to see how the Council could so blatantly misrepresent her position. 
20. She said that the Application asked for details of ‘any rehabilitation, workplace adjustments, work content or pattern adjustments, increased support or redeployment’ to be provided. Therefore, the additional information provided by Mrs H was not relevant and should not have been provided. In addition, this information is incorrect and the Council have not provided any evidence to support their claim.
21. With regard to the statement that she and Mr F had said that a referral to the Governors for possible dismissal on grounds of ill health would be vociferously challenged because the School’s position was both unreasonable and unfair, she does not accept that the statement is true when put in the true context of the email. What Mr F was arguing against was the manner in which her employers and their representatives conducted themselves when issuing the notice for dismissal proceedings. There are strict guidelines and timeframes for dismissing teachers and Mr F was adhering to those guidelines.  

22. She added that the overriding evidence which shows that the additional information provided by Mrs H was wrong is the wording of the Agreement which states that the basis of the agreement was that: (a) they agreed to the consensual termination of her contract of employment on the grounds of mutual termination; and (b) she had had a prolonged period of absence from the School due to a right arm/shoulder injury and it was mutually agreed that it would be in the best interest of all parties to terminate her employment.         
23. Two industrial injuries compensation reports were handed to the Council and the occupational health doctor. However, these two reports were not submitted with the Application. She believes that the reports added further credibility to her application. She had confirmation from Teachers’ Pensions that they have clear and definite procedures in place for receiving and processing ill health pension applications. 

24. Contrary to the Council’s claims, the two industrial injuries reports were never included in the pack sent to Teachers’ Pensions. There have been other occasions where the documents which the Council said have been sent have not arrived. 

25. She is aware that the two industrial injuries reports are not a bench mark for acquiring a particular level of pension award. Nevertheless, she maintains that they were written independently by a doctor, who was assessing her condition and clearly documented the fact that she had suffered substantial damage to her right arm.

26. The Council should have submitted the two industrial injuries reports with the Application and their failure to do so affected the initial decision resulting in the rejection her application. She had no control over the paperwork provided by the Council to Teachers’ Pensions and no final input into the medical report submitted by Dr Chantler to Teachers’ Pensions.  

27. She observed that Ms G who completed the certificate section of the Application failed to complete the section which shows what evidence and documentation the Council had sent with the Application to Teachers’ Pensions.

28. Contrary to statements made by the Council, she did not receive a pension backdated to the date she finished work. Her pension was backdated to the date her appeal was decided, but under the regulations she lost two months pension payments.

29. She lost two months pension due to the fact that she had to go to appeal as the pension could only be backdated up to six months to the time of her appeal and also lost the opportunity to gain a full ill health retirement pension.  

30. She was awarded the lower rate of pension after she had appealed. She believes that had all the true and accurate evidence been submitted from the start, she would have been awarded the full ill health pension. Dr McElearney, for Teachers’ Pensions, when awarding her pension at the lower rate concluded that he would not have been able to make his decision without the new evidence.  

31. She was told by the Council that she could complain to the LGO if she disagreed with their findings. So she complained to the LGO and was told that they could not investigate her complaint because it was an employment issue and therefore not in their jurisdiction. She would have expected the Council to have known this. 
32. When the Council dealt with her complaint under stage one of their complaints procedures, they failed to inform her that there was a stage two complaints procedure. Instead, the Council chose to make her aware of a clause in the Agreement she had signed. 

33. The Council did not deal with her complaint in a timely manner. She received a response under stage one of their complaints procedures after five weeks and the stage two response took six weeks.        
Summary of the Council’s position  
34. The absence reasons information included in the Application was taken from a computerised report generated from the employee information system (Oracle) used jointly by them and the School. Even though they provide HR consultancy services, the School was responsible for inputting the information into Oracle.  At the time, the software for Oracle only allowed the single reason recorded by the School, for each period of absence, over the last three years. These were listed on the Application in good faith by their HR officer when dealing with the Application. They were unaware of the additional medical reasons for her absence until they received notification from her, at which point they provided her with copies of the ill health certificates which she passed on to Teachers’ Pensions. They acknowledge the recording error in the Oracle software and have modified their procedures accordingly.  

35. They accept Teachers’ Pensions’ position that the two medical reports Mrs Rose refers to were not included with the papers originally presented with the Application. However, they do not accept that the evidence supports a conclusion that their officers failed to include the reports in the bundle of documents they sent. They have questioned the employee in detail and were assured that the reports were included in the bundle. They had made a copy of the bundle sent to Teachers’ Pensions and the alleged missing medical reports were amongst the papers retained by their HR department.

36. They were originally unaware that the reports were missing and were subsequently made aware when Mrs Rose had herself provided copies to Teachers’ Pensions as part of her appeal. They did not contact Teachers’ Pensions about the missing reports as it was felt that the situation had been rectified by Mrs Rose sending the reports.

37. With regard to the information included with the Application that her own position was that she was fit for work, they consider that they were entitled at the time to forward this to Teachers’ Pensions as part of the evidence. Her union representative, Mr F, had notified the School, shortly before a capability meeting was due to take place, that any attempt to dismiss her on the grounds of ill health/absence would be ‘vigorously challenged as being both unfair and discriminatory’.    

38. They were carrying out their statutory responsibilities in forwarding relevant information regarding her medical condition for the relevant period and did not attempt to influence Teachers’ Pensions’ decision on the matter. The information was material to the negotiation of the Agreement between the School and Mrs Rose, under which she received a financial settlement from the public purse and this information was germane to any decision by Teachers’ Pensions to grant her an ill health pension at that time. The information was neither inaccurate nor misleading.

39. It would appear from the evidence that Teachers’ Pensions’ appeal decision was made on the basis of the additional information received by them from Mrs Rose, and the decision regarding the effective date of commencement of the pension is a matter for Teachers’ Pensions. They are not a party to that decision or privy to the reasoning behind it. 

40. They have made strenuous attempts to deal with Mrs Rose’s complaints courteously and thoroughly. They do not and did not agree with her contentions as detailed in the response to her stage one and two complaints. She believes that she has suffered loss as a consequence of the Council’s alleged failings and the loss is: (a) the effective date of release of her pension being 2 August 2011 rather than I June 2011; and (b) the award of a tier two (the lower) rather than a tier one pension.   

41. This is the first time that Mrs Rose has clearly articulated a claim that their actions were responsible for the award of a tier two rather than a tier one ill health retirement benefit.  There is no link between the matters complained of and the assessment of the level of the ill health retirement benefit awarded and in any event this is a matter for Teachers’ Pensions to decide. They contacted Teachers’ Pensions on 16 August 2013 who advised them that there was no procedural reason why an assessment for tier one could not be made on appeal and that such a decision was wholly a matter of medical opinion.        

Conclusions
The way the Council processed her application for ill health and the information they provided to Teachers’ Pensions 

42. The main issue on this part of Mrs Rose’s complaint is the two industrial injuries reports which should have been included in the bundle with the Application. Even though the Council say that they accept Teachers’ Pensions’ position that these two reports were not included in the bundle of papers with the Application which were sent to Teachers’ Pensions, they maintain that a copy of the bundle which they had sent did include the two reports. 

43. The fact that the copy bundle included the two reports shows that it was most likely than not that they were included in the bundle sent to Teachers’ Pensions. As it is impossible to say what may have happened to the two reports, I am unable to find that there has been maladministration on the part of the Council.  

44. The Council say that the absence information included in the Application was taken from Oracle, a computerised report generation system used jointly by them and the School, and at the time only allowed a single reason to be recorded. They have acknowledged the recording error in the Oracle software and have since modified their procedures.

45. As stated above, the Council had a responsibility for ensuring that the information they provided to Teachers’ Pensions was complete and correct. As the absence information was incomplete, this is maladministration on the part of the Council. 

46. The Council had stated on the Application that at the time of leaving employment Mrs Rose was fit for work they say that this was her own position as described by her union representative and refer to a comment made by the union representative to the School that any attempt to dismiss her on grounds of ill health would be vigorously challenged as being both unfair and discriminatory. Mrs Rose says that this statement, which is taken from the email of 13 May 2011 from Mr F to the Council, is inaccurate because it is taken out of context as what Mr F was objecting to was the manner in which the Council was conducting itself in dismissal proceedings as there were strict guidelines and timescales. I agree with Mrs Rose that the statement had been taken out of context and was not accurate. I therefore find that there was maladministration by the Council in providing this information.

47. I now have to consider whether Mrs Rose has suffered any injustice as a consequence of the maladministration identified above. Mrs Rose says that she lost two months pension, because payment of her pension should have started on 1 June and not 2 August 2011, and the opportunity to receive a higher pension as a result of the Council providing incomplete and inaccurate information with the Application. 

48. Dr Chantler, who was the first occupational health physician to assess Mrs Rose’s application, summarised that the difficulty with her case was a lack of clear prognosis. There is no indication whether Dr Chantler had taken into consideration, and if she had to what degree she had considered, the Council’s statement that Mrs Rose was fit to return to work. I am unable to say that on the balance of probability if the Council had not made that statement, Dr Chantler would have come to a different conclusion.      
49. For Mrs Rose’s pension to be backdated to 1 June 2011, Teachers’ Pensions would have had to decide that she was entitled to an ill health pension when they made their initial decision. Dr McElearney, in his memo of 13 March 2012, says that it was not one report but Mrs Rose’s letter, which was the appeal letter attaching to her union representative’s letter of 2 February 2012, together with a review of all the evidence that she submitted that persuaded him to accept that she was entitled to an ill health pension. He adds that he could not have been persuaded without her written appeal. It would therefore appear that Dr McElearney was swayed by Mrs Rose’s written appeal supported by the other documents. Furthermore, the criteria for awarding industrial injury benefits are not the same as ill health early retirement benefits and, therefore, even if the two industrial injuries reports had been submitted with the Application, I am not persuaded that they alone would have changed the initial decision. Similarly, I am unable to say that on the balance of probability had the Council provided complete and accurate information with the Application, the initial decision would have been different.  

50. The decision as to whether Mrs Rose received the lower or the higher level of pension was one for Teachers’ Pensions to make. It was not a matter for the Council to decide. There is no question that when Teachers’ Pensions decided to award Mrs Rose with the lower pension, they had information that was complete and accurate.
51. I am therefore upholding this part of Mrs Rose’s complaint, but only to the extent of distress and inconvenience she has suffered as a result of the Council’s maladministration.

The way the Council handled her complaint

52. From the evidence, the Council appear to have dealt with Mrs Rose’s complaint under their two stage process timely and efficiently. However, when giving her a decision under their second stage process they informed her to take her complaint to the LGO instead of bringing her complaint to me. The Council should have known that her complaint was a pensions issue and therefore it was not a matter which the LGO could investigate. 
53. The Council when dealing with her complaint under stage one of their complaints procedures did fail to inform Mrs Rose that there was a stage two complaints procedure. 
54. To the extent that providing incorrect information and failing to provide information is maladministration, I uphold her complaint but only to the extent of the inconvenience she has suffered.       

55. Mrs Rose says that the Council took five and six weeks to deal with the stages one and two, respectively, of their complaints procedures. The required timescales to deal with stages one and two of these procedures are four and six months, respectively. I am therefore unable to find that there has been maladministration.  
Directions   

56. Within 21 days of the date of this Determination, the Council shall pay Mrs Rose £350 for the distress and inconvenience caused to her in the processing of her application and handling of her complaint. 
Jane Irvine 
Deputy Pensions Ombudsman

17 January 2014 

-1-
-2-

