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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr Richard Bonail

	Scheme
	GlaxoWellcome Pension Plan (the Plan)

	Respondent(s) 
	GlaxoSmithKline Services Unlimited (GSK)


Subject
Mr Bonail’s complaint is that based on information and presentation provided by GSK in 2001, he decided to join the GSK Pension Plan. He says that he was provided with biased and misleading information by GSK, when he was invited to choose from three options for the future provision of pension. He claims that the information presented showed that choosing a money purchase pension via the GSK Pension Plan was much better than it actually was, and that if all the facts had been presented in a fair, factual and balanced way, he would have chosen the final salary section of the Plan.

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against GSK because I am unable to find that there has been maladministration on their part.

DETAILED DETERMINATION

Material Facts

1. Mr Bonail became a permanent employee of GSK in September 2001 and a member of the money purchase section of the Plan. At that time he was 28 years old.
2. Between August and November 2001, the members of the money purchase section of the Plan were given an option to stay in the money purchase section or to switch to either the final salary section of the Plan or join the new GSK Pension Plan, which is a group personal pension plan. 

3. GSK issued a pension decision pack (the Pack) to members of the money purchase section of the Plan. The covering letter, dated August 2001, issuing the Pack states:

“Action required by members of the Glaxo Wellcome Pension Plan (Money Purchase section) (the “GWPP (Money Purchase section)”)

From 1 January 2002, the new GSK Pension Plan is being introduced. It is a money purchase plan. As a member of the GWPP (Money Purchase section) you may now:

· switch to the GWPP (Final Salary section), or

· choose to stay in your current plan, or

· join the new GSK Pension Plan.

The purpose of the enclosed Pension Decision Guide is to explain these pension choices and to help you make your decision. Please read it carefully as it contains important information.

What do I have to do now?  
1. Read the enclosed Pension Decision Guide and decide which option is best for you

2. Complete the enclosed Pension Decision Form and return it in the pre-paid envelope by 15 November 2001.

You should complete the Pension Decision Form to tell us your decision, even if you decide to stay in the GWPP (Money Purchase section). However, if you do not return the form, you will remain in the GWPP (Money Purchase section) and will not have the right in future to change plans or switch to the GWPP (Final Salary section)

…

Where can I get more information?
The enclosed Pension Decision Guide gives an overview of some of the factors you should consider when making your decision. You may also want to consult the following:

…

· TotalReward Helpline: If you have any questions about your pension choices or eValue, you can call the GSK TotalReward Helpline on …

· Independent Financial Advice: The TotalReward Helpline can answer your general queries but can not provide individual financial advice. If you want advice, please see the GSK Corporate Discounts Guide, which provides details of financial advisers with which GSK has negotiated special rates on your behalf.

· Presentations: We strongly recommend that you attend one of the Savings Choices briefings commencing in September2001 where you can learn more about the decisions you have to make.”
4. Even though Mr Bonail joined GSK in September 2001, he did receive the Pack.
5. The section within the Pack headed “eValue explanatory guide” informed members that an interactive computer tool was available to members designed to support them with their pension decisions. A step by step guide was provided for members to use eValue which was located on GSK’s intranet. The Pack also contained a decision guide (the Guide) to help members when making their decision. 
6. The following extracts are taken from the Guide which contains the material used in the presentations made to the members:
“‘Which plan is better?’

There is no simple answer to this question. Some employees will be better off in the new plan, while others will be better off remaining in their existing money purchase plan or moving to the final salary section of the GWPP. Which plan is the most suitable for you depends on:

· your age

· your views on the future, for example:

· how long you think you will work for GSK

· how you think your salary is likely to increase until you retire, and

· your view on the future investment performance

· the extent on which you wish to take control of your financial affairs
Each of the plans provides similar benefits for you and your family if, while employed by GSK, you die or become unable to work due to long term illness.
…

‘Decision 1 – Is a final salary or money purchase plan the better option for me’
	Final salary
	Money purchase

	Benefits are based on your final Pensionable Salary and service; they are not dependent on investment returns. 
	Benefits depend on the amount and timing of contributions, investment performance and the cost of purchasing a pension at retirement.

Your pension may be more or less than in a final salary scheme.

	Benefits are less flexible in that they may have to be taken in a defined format.
	You have some flexibility to choose the type of benefits at retirement.

	You do not have to make any investment decisions (unless you pay AVCs).
	You may choose how your account is invested.

	Not generally suitable if you expect to have short service with GSK.
	May be suitable if you expect to have short service with GSK. 

	May be suitable if you expect relatively high salary increases.
	May be suitable if you expect relatively low salary increases.

	You have limited control over the benefits you receive.
	May suit you if you want to have more control of your retirement savings.


	Money Purchase or Final Salary?

Your views on the following will help you decide which type of plan may be most suitable for you. Decide for each statement which best applies to your circumstances and see which type of plan may best suit you. 

	Option A

Final Salary
	Option B or C 

Money Purchase

	older             <=                     age now                      =>             younger

	older             <=                  age when you                 =>             younger

                                             leave GSK           

	more             <=                  future years of                =>             less

                                           service with GSK  

	higher           <=                   expected salary              =>             lower
                                            increases 

	lower            <=                   expected investment      =>             higher

                                            returns 

	lower risk                                                                                   higher risk for
for more                                                                                     potentially

certain          <=                   attitude to risk               =>              higher 

benefits                                                                                       benefits


…”
7. Mr Bonail joined the new GSK Pension Plan with effect from 1 January 2002.
Summary of Mr Bonail’s position  
8. He became aware of the need to complain in late 2010 when, after reading a number of financial news items and then doing some further research, he realised that money purchase pensions were an almost universally worse option than a final salary pension. He then spoke to a few colleagues who had attended the same presentation back in 2001 and they were of the same opinion as him, i.e. that at the presentations in 2001 the new GSK Pension Plan was made out to be a much better option compared to the final salary option. 

9. His complaint is not outside the Pensions Ombudsman’s three year time limit. The reason for this is because the statutory money purchase statements (SMPS) that he had received provided no information on the final salary benefits, and therefore he had no comparison between these benefits and the SMPS he had received. If he had had this information earlier he would have brought his complaint sooner than he did.

10. His informal chats with colleagues have shown that older, longer serving members in their forties and fifties generally made the decision to opt for the final salary scheme. He thinks that this is because they had more knowledge of pensions in general and could seek advice from peers which led them to choose the best option. All the people he spoke to who chose the money purchase option, and regretted it later, were reasonably young at the time in comparison (i.e. in their twenties and thirties).

11. When considering the comments made during the presentation and the presentation itself, he thinks that there is clear evidence that the money purchase option was presented in a much better light than the facts would actually suggest.

12. If the conditions in which final salary pensions could reasonably be expected to deliver more than money purchase had been stated transparently, he would have made an unequivocal decision to join the final salary scheme.

13. There was very little time between the presentations being made and the deadline for the decision document to be sent, which made it difficult for many people, including himself, to consider or obtain external sources of guidance. If the decision document was not sent back before the deadline date, the member was automatically switched to the GSK Pension Plan.
14. The presentation went through the relative merits of money purchase plans versus final salary. However, the absolute critical point here is that, during the presentation, the new money purchase option, i.e. the GSK Pension Plan, was presented in a far better light and positioned to be a much better option than it actually was. He can recall the presenter saying that it was possible that such a scheme could exceed the final salary option. Much play was also made of the money purchase option being a flexible and sensible option. 

15. The fact that he had chosen the worst performing option of all three is particularly unfortunate for him and is evidence of his financial naiveté at the time.  

16. If back in 2001, either the person giving the presentation or the material in the presentation, or both, had said ‘We are proposing that you switch from a scheme to which the company contributes 28 per cent and which has guaranteed returns to a different scheme to which the company contributes 8 per cent and the employee takes all the risk’, it could be completely certain that he would have opted to join the former scheme. It is this lack of transparency coupled with information that was subtly spun both verbally in the presentation and in the text, to achieve a certain outcome, which led to him choosing a ruinous option.

17. There was absolutely no benefit to him in choosing to switch from the money purchase section of GWPP to the GSK Pension Plan. Indeed the switch will result in him receiving a lower pension than he would have done had he remained in the money purchase section of GWPP. If he had had any idea of the true nature of the GSK Pension Plan compared to the scheme he was originally in, he would never have switched. He feels that the disparity in employer’s contributions, and the subsequent big difference in expected performance as a result, was not spelt out clearly enough for those who were financially naïve like him at the time.   

18. One of the things that it is hard to prove is that back in 2001, he and others felt that the person making the presentation made the money purchase option seem better. 
19. In the Guide under the section comparing final salary to money purchase, it states that pension under the money purchase scheme may be more or less than the final salary scheme. He is surprised that it would say that the money purchase pension could be more as, with hindsight, he now knows that this is unlikely in most situations. Similarly, the Guide also implies that money purchase is the better option for a younger person. When the specifics of each scheme within GSK are looked at it is not true that money purchase schemes would deliver more for a younger person. 
20. With regard to obtaining financial advice, there was very little time in between the presentation (in October 2001) and having to make a final binding decision and consequently he was unable to secure an appointment before the deadline date. Although he realised that this was a complex issue, he thought it would be in his best interest to take up the new pension plan that was being offered not realising in his naivety that this was the worst possible option.

21. The benefit of hindsight referred to only pertains to his eventual realisation, some years later, that final salary is a better option for people in most circumstances. This is not related to the fact that since that decision he had stayed with GSK. Back then he was unsure how long he would stay with GSK but, furnished then with the knowledge he has now about the relative merits of the pensions, he would have chosen the final salary option unequivocally.         

22. The following parts of the presentational material demonstrates an incorrectly positive emphasis on the money purchase option:

· “Which Plan is better? There is no simple answer to this question. Some employees will be better off in the new plan”

He feels that this is disingenuous as very few employees, if any, would be better off in the new plan, irrespective of their circumstances.

· “Final salary is likely to appeal to employees who are less comfortable with investment risk even if potential benefits in final salary may be less than in a money purchase plan”

With the guaranteed element of a final salary plan coupled with the much higher company contribution levels, he could not see how it can be correctly stated that potential benefits in final salary may be less than in a money purchase plan.

· “Money purchase…will also appeal to employees who are willing to accept greater risk in exchange for the opportunity of higher returns…”

From the little he knows it seems that the stock market would have to deliver unattainably high performance year on year to outperform a final salary pension.
· “Decision depends on your views about the future”
In his view the parameters are suggesting that money purchase could be better, whereas this is simply not the case in any scenario. He thinks that the statements about higher risk for potentially higher benefits for money purchase, and lower risk for potentially lower benefits for final salary are particularly misleading.           
Summary of GSK’s position  
23. Mr Bonail’s complaint is time-barred. The reason for this is because any loss now claimed by him was caused when he made his decision and joined the GSK Pension Plan with effect from 1 January 2002. It is further submitted that he ought reasonably to have become aware that he had suffered the alleged financial loss before February 2010, because he received SMPS each year since 2004 which would have shown what benefits he had accrued and what his projected benefits at retirement date (age 65) might be in the GSK Pension Plan; and enable him to make a comparison of the estimated benefit on a salary related basis (as the statement showed his salary from year to year and he would have known his period of service from 1 January 2002). 
24. The affected members were given a good level of information which was presented in a balanced and unbiased way. It is certainly not the case that the information that was given to Mr Bonail, as well as the additional sources of information and advice he was able to avail himself of, were misleading. It is self-evident that the communications were not biased because of the 4,658 members who made a positive election at the time, over 58% chose the final salary option.  
25. The information was (i) presented fairly and impartially; (b) more than sufficient in content to assist members to take an informed decision; and (c) clear in stating that the decision for each member depended on their individual circumstances/expectations. The provision of general information to a large category of members and the process that was followed when proffering options to such members did not by any stretch constitute maladministration.

26. Mr Bonail has not proved on the balance of probability that, if he had received information in the manner he alleges it should have been provided, he would have decided to opt for the final salary option at the time. He has the benefit of hindsight to compare his financial position but he has not provided evidence of what considerations he took into account or what reasonable financial advice he would have sought/received at the time had the information been provided in the manner he suggests it should have been.

27. The alleged loss is not quantifiable. Mr Bonail is 40 years old and has been contributing to the GSK Pension Plan for under 12 years. It is not known what his pension will be at retirement or whether or by how much the final salary pension might be higher at his retirement date. There are too many uncertainties to quantify his alleged financial loss, for example the final salary option may change or be closed in the future, it is not known how long Mr Bonail will continue in pensionable service, contribution rates and the investment conditions are likely to change over the next 20 to 25 years.        
Conclusions

28. It is not my role to decide whether the money purchase or the final salary option is the better option for Mr Bonail. My role is to consider the information provided by GSK to Mr Bonail at the time he made his decision and decide whether it was presented in a fair and balanced way.

29. GSK contend that Mr Bonail’s complaint is time-barred because the loss he is claiming he has suffered is as a result of the decision he made in January 2002. In addition, he ought reasonably to have known before February 2010 because SMPS were sent to him annually since 2004. 
30. I would agree that Mr Bonail’s complaint is time barred if he knew, or ought reasonably to have known, about the matter he is complaining about for more than three years before he brought his complaint to me. In my view, his complaint is being made with the benefit of hindsight and not based on any knowledge or information he had in 2001 or at any time before 2010. The SMPS which he received annually since 2004 would only have given him an estimate of the money purchase benefits he could expect to receive at retirement and not the final salary benefits. Therefore, he could not have made a comparison of the two benefits. Consequently, I cannot agree that his complaint is outside the three year time limit.

31. I have seen a copy of the Guide and can see nothing to suggest that members were led to believe that the money purchase section or the GSK Pension Plan was better than the final salary section of the Plan. The Guide shows that members were given support via the eValue interactive tool to help them reach a decision; presentations they could attend to learn more about the decisions they needed to make; provided with a help line to answer their general queries; informed that they should, if they wanted, seek financial advice from an independent financial adviser; and GSK had negotiated special rates with certain financial advisers, if members wished to seek advice. 
32. Given the importance of the decision the members had to make, I would have expected those who felt they needed support to avail themselves of the services offered by GSK. Mr Bonail has not shown that he used the eValue interactive tool, and if he did what information he had obtained from this, or that he had sought financial advice from an independent financial adviser, before he made his decision, or called the GSK helpline. I can only assume from this that he felt at the time he was able to make a decision without these services. 
33. Mr Bonail says that the time between the presentation and having to decide which scheme he joined was very short. He says that he was unable to secure an appointment for advice before the deadline date. According to the Guide, the Savings Choice briefings were in September 2001. The deadline for completing the Pension Decision Form was 15 November 2001. Therefore, he had around two months to seek advice and make his decision which should have been sufficient time. If he felt he needed more time to make his decision, he could have asked GSK for an extension. I am not sure as to whether or not GSK would have granted an extension, but there is no evidence to show that he had asked for one.    
34. Mr Bonail has made a number of comments about the presentation material and parts of the contents of the Guide and says that it incorrectly emphasised the money purchase option. He says that the Guide states that the money purchase pension could be more and that he knows that this is unlikely in most situations. The particular section in the Guide Mr Bonail refers to states that the pension under the money purchase plan ‘…may be more or less than a final salary scheme’. He admits that his statement is made with the benefit of hindsight. I can see nothing unfair or unbalanced in a statement that warns the member that if they were to join the money purchase scheme, the pension may be more or less than a final salary scheme. 
35. I have seen the presentation material and cannot agree that it shows the money purchase option in a better light than the final salary option. It would be wrong of GSK to present final salary as the better option for all employees whatever their circumstances, as by doing so they would be (a) providing financial advice, which they are not allowed to do; and (b) presenting the options in a biased and unbalanced way. 
36. Mr Bonail was 28 years old when he made his decision to switch to the GSK Pension Plan. His decision was based at that time on how he saw his future with GSK. He says that the benefit of hindsight only pertains to when he realised that final salary is a better option for people in most circumstances and not to the fact that he decided to stay with GSK. I do not dispute that with hindsight he now feels he should have joined the final salary. However, the decision in 2001/2002 as to which scheme he joined would also have been influenced by how long he expected to stay with GSK. Indeed the Guide states that money purchase may be suitable for employees who expect to have short service with GSK. At the time he made his decision he had been with GSK for only a few months. He has now worked for GSK for 13 years and I would imagine that over this period his situation and consequently his view of his future with GSK have changed. I accept that given the same choice today he may choose a different option, but this decision would be made with the benefit of hindsight. Nevertheless, this does not mean that GSK’s communication and presentation material in 2001 was in any way biased or unbalanced; it just means that his circumstances have changed.   
37. For the reasons given in paragraphs 32 to 36 above, I am unable find that there has been maladministration on the part of GSK and therefore do not uphold the complaint against them.          
Jane Irvine 

Deputy Pensions Ombudsman 

19 March 2014 
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