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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mrs Julia Stuchbery

	Scheme
	Teacher's Pension Scheme (the Scheme)

	Respondents
	Teachers' Pensions


Subject
Mrs Stuchbery’s complaint is that Teachers’ Pensions incorrectly calculated her pensionable salary. 

The Pensions Ombudsman’s determination and short reasons

Teachers’ Pensions have correctly interpreted the relevant regulations and the calculation of Mrs Stuchbery’s pensionable salary was correct.  However, the complaint should be upheld to the extent that information describing the calculation was inaccurate, so prompting Mrs Stuchbery to complain.

DETAILED DETERMINATION

The Regulations

1. The relevant regulations for calculating Mrs Stuchbery’s pensionable salary are the Teachers’ Pensions Regulations 2010 (as amended) (the 2010 Regulations).  Regulation 37 of the 2010 Regulations, which is headed “Average salary: teacher in pensionable employment etc, on or after 1 January 2007” provides that a member’s pension will be based on the greater of: (a) relevant salary during the last 365 days of the member’s average salary service; and (b) the average annual rate of the members’ relevant salary during the best salary period multiplied by A/B. 

2. Regulations 37(9) to (12) provide (where “P” is the person in relation to whom the calculation is being performed):

“(9) P’s increased relevant salary during any period is P’s relevant salary during that period calculated as if P’s relevant salary during any relevant salary period were increased by the amount (if any) by which, immediately before the end of P’s average salary service, it would have been increased if it had been an official pension within the meaning of section 5(1) of PIA [Pensions (Increase) Act 1971] beginning, and first qualifying for increases under that Act, on the same day as the relevant salary period ended.

(10) In paragraph (9) a “relevant salary period” means a period during which the rate of P’s relevant salary does not change.

(11) A is the average annual rate of P’s increased relevant salary during the best salary period.

(12) B is the amount to which the average annual rate of P’s relevant salary during the best salary period would have been increased up to the last day of P’s average salary service if it had been an official pension within the meaning of section 5(1) of PIA 1971 beginning, and first qualifying for increases under that Act, on the same day as the best salary period ended.”

3. Regulation 40(2)(a) defines “average salary service” as any period spent by the member in pensionable employment. Paragraph 40 (5) states:
“Except as provided in paragraphs (6) and (8), the relevant salary of a person (P) is (a) for any period mentioned in paragraph (2)(a), P’s contributable salary or, where the period relates to part-time employment, the full-time equivalent of P’s contributable salary”

4. Section 5(1) of the PIA 1971 requires pension authorities to increase pensions, as follows:

“5. Scope of Act, and general powers to extend and adapt increases

(1)
For the purposes of this Act “official pension” means, subject to subsection (2) below, any of the pensions specified in Schedule 2; and in the case of a pension specified in Part II of the Schedule it shall be the duty of a pension authority, except as otherwise provided by sections 9(7) or 7(A) below, to increase the pension in accordance with this Act.”

5. Section 8, subsection 2, of the PIA 1971 states that for the purpose of determining its increase a pension is deemed to begin on the day after the last day of service as follows:

“8. Meaning of ‘pension’, and other supplementary provisions

(2)
A pension which is not attributable to a pension credit shall be deemed for the purposes of this Act to begin on the day following the last day of service in respect of which the pension is payable (whenever the pension accrues or becomes payable), except that –

(a) 
An earnings-related pension based, directly or indirectly, on emoluments received for a period not ending with the last day of that service, other than a substituted pension, is to be deemed to begin on the day following the last day of that period…”     
Material Facts

6. Mrs Stuchbery, who retired on 31 August 2012, had not had a salary increase since 1993 because she had declined to accept new terms and conditions at the time.  Her salary was £23,370 and it was on that figure that her benefits under the Scheme were based.

7. The February 2011 member guide to the Scheme says:

“Your average salary is the better of the following:

+
the pensionable salary received in the last 12 months before retirement; or

+
the salaries for the last ten years are index linked to the current day value. The average of the best consecutive three years’ re-valued salaries in those ten years is used.”

8. Based on her understanding of the guide, and an earlier factsheet which said the same thing, Mrs Stuchbery says that her pension ought to be based on salaries at the beginning of the last ten years before she retired, indexed to the date of retirement and averaged. Teachers’ Pensions disagree.

Summary of Mrs Stuchbery’s position  
9. She does not accept Teachers’ Pensions interpretation of the regulations which in her view is illogical, inequitable, inaccurate and runs contrary to common sense and fairness.

10. Her average salary must be based on the greater of either the pensionable salary received during the last 12 months before retirement or the average of the best three consecutive salaries over the last 10 years, subject to all such salaries being index linked to current day values. The second option in the guide does not suggest that it will only take effect if salaries have changed over the 10 year period in question. It reflects an intent that the pension should be calculated on the basis of the best income in real terms and inflation adjusted over the period.

11. In many cases the pensionable salary received in the last year of employment will be the highest figure, but in other cases the second option allows an alternative route where either as a result of inflation or otherwise the real value of the relevant salary has been eroded. 

12. In her case, where she has not received a salary increase during the 10 years prior to retirement, she is entitled to require index linking to the first three years of the relevant period and then an average taken of those years’ salaries for the purpose of calculating her pension.

13. She is aware of a colleague whose salary decreased but has had her pension calculated on the best of her 10 years after index linking. The effect of index linking is that although her salary decreased, her pension is higher that it would have been had her colleague been in her position, where her salary has remained static and pension based on her final year’s salary.

14. Her payslips dated 23 May 2008 and 26 April 2011 show reductions in her salary of £123.00 and £89.94, respectively. These are due to her involvement in national strike action. Therefore, her salary has varied during the 10 year period.

15. Teachers’ Pensions interpretation of the regulations means that if, at any time during the 10 year period, her salary had increased or reduced by any amount, her pension entitlement would have increased. So for example, if in year five her salary had been reduced by £1 per annum, Teachers’ Pensions would not dispute that the second option would apply.

16. Members of the Scheme are unaware of the regulations quoted by Teachers’ Pensions. Nowhere in the standard literature issued to members of the Scheme or in the standard pages of their website are those regulations stated.
17. Teachers’ Pensions are independent of her employer and therefore her employer would not be aware of, or need to know, the detailed underlying regulations of the Scheme. Neither she nor her employer was aware of the regulations. Therefore, Teachers’ Pensions are incorrect in stating that the matter was between her and her employer.

18. She acted on the information provided in the guide and factsheet and did not seek adjustment in her employment contract. There was always an option to move to reduced hours. A number of her colleagues in her department had done so. She would have taken this option if she had been aware of the impact on her pension. 
19. Using information on the Consumer Price Index (CPI) from the Office of National Statistics, the best 10 years would yield an annual pension of £11,489 which is £2,885 more than her current pension of £8,604. She estimated that the lump sum required to make up the difference between her current annual pension and what it would be if the best 10 years was taken would be £108,296, or £77,892 if no CPI indexation were applied.             
Summary of Teachers’ Pensions’ position  
20. The calculation of an average salary is set out in regulations 37 to 40 of the 2010 Regulations. (Regulation 38 and 39 are not relevant to this case.) Regulation 37 allows for the better of two calculations to be used as the average salary to determine retirement benefits. The first is the relevant salary during the last 365 days of the person’s ‘average salary service’ (Method A) and the second can be summarised as the average of the best three years index linked salaries in the last 10 years of average salary service (Method B).
21. ‘Average salary service’ is defined in regulation 40(2). It includes any period of pensionable employment. In this case ‘average salary service’ consists only of Mrs Stuchbery’s pensionable employment.
22. ‘Increased relevant salary’ and ‘relevant salary period’ are defined in regulations 37(9) and 37(10). 
23. Section 5(1) of the PIA 1971 requires pension authorities to increase pensions and section 8(2) states that for the purposes of determining its increase a pension is deemed to begin on the day after the last day of service. Subsection 8(2)(a) does not apply as it refers to cases where, for example, regulation 38 applied. This was essentially the average salary calculation prior to 1 January 2007 when the Teachers’ Pensions Regulations 1997 were amended. Under this method, the average salary was the salary for the best consecutive 365 days in the final 1095 days of average salary service. It was therefore perfectly possible for the best consecutive 365 days of average salary service not to be the last 365 days of average salary service. In this scenario, pensions were increased from the day following the end of the best period rather than from the day following the last day of average salary service.
24. Mrs Stuchbery made a decision in 1993 concerning the terms of her contract of employment which meant that her salary remained at a fixed level. One of the considerations at the time must have been the likely impact on her future pension benefits. She must have known that as benefits from the Scheme are based on final average salary her retirement benefits would not increase by as much as they would if salaries had increased in the normal way. 
25. They accept that it is most unfortunate for Mrs Stuchbery that her salary in the 10 year period neither increased nor decreased, such as to generate a potentially better Method B calculation. However, this is a matter between her and her employer.
26. They submit that regulations 37(9) and (10) in combination, and by reference to the PIA 1971, provide that a salary within the 10 year period shall be increased, as if it were a pension increased under the PIA 1971, from the last day on which that salary applied up to the end of average salary service. 
27. The intention of the literature issued to members of the Scheme is to give a guide to the provisions of the Scheme. Because of the size of the Scheme the literature cannot possibly cover every detail of the statutory regulations nor all possible eventualities. 
28. The benefit statements Mrs Stuchbery received would have shown that her final average salary remained constant year on year and there is no evidence that she queried this until she wrote to them on 31 January 2012, whereupon she was immediately advised of the correct position.
Conclusions

29. Mrs Stuchbery says that her salary varied in the 10 year period because deductions were made from her pay in May 2008 and April 2011 due to her involvement in the national strike action. I have seen the payslips for these two months and both show a ‘Teaching Salary’ of £1,947.50 (i.e. her gross salary before any deductions), which is equivalent to an annual salary of £23,370.00. As her pension is based on her gross salary, for the purpose of calculating her pension her salary did not vary in the 10 year period.  

30. Mrs Stuchbery says that she acted on the information provided in the guide and factsheet. She states that if she had been aware of the impact to her pension she would have sort an adjustment to her contract of employment by reducing the number of hours she worked. While I accept that she had the option to switch to part-time employment, I do not consider that this would be judged to be a change in salary because her pension would be based on her full-time salary equivalent, which would have remained unchanged.  

31. The issue I have to decide is Teachers’ Pensions interpretation of the 2010 Regulations. The relevant regulations are 37(9) and (10). 

32.  Mrs Stuchbery’s relevant salary did not change in the period in question. Regulation 37(9) defines ‘increased relevant salary’ as relevant salary increased as if it had been a pension within the meaning of section 5(1) of the PIA 1971.  The definition also states that the increase will begin on the same day as the relevant salary period ended and regulation 37(10) defines ‘relevant salary period’ as a period during which her salary does not change. As the period during which her relevant salary did not come to an end before her last day of service there is no point at which the increase provisions bite. 

33. Understandably, perhaps, Mrs Stuchbery regards this as unfair and illogical.  But where the meaning is plain, as it is here, there is no room for me to go behind what they say and consider the intent. (But anyway, her situation is highly unusual and was probably outside the contemplation of those drafting the Regulations or Ministers who made them.)  Teachers’ Pensions are bound to administer the Scheme in accordance with the Regulations.  I cannot require them to do otherwise and the Regulations do not provide that her earlier pay be indexed.

34. I agree that the literature for the Scheme cannot cover all statutory regulations and eventualities. However, in this particular case the member guide and factsheet were grossly inaccurate and would have been potentially so in other cases (because they assumed annual changes in salary).  Mrs Stuchbery would not have pursued the matter is she had not been led to believe that her past salaries would be indexed and I find that, although she cannot rely on the literature, she was caused the inconvenience of pursuing benefits based on what it said.  She should be compensated for that, although the compensation should be modest as she received an accurate explanation at a fairly early stage. I have also taken into account that earlier benefit statements might have led her to question her understanding from the literature, so she should have been prepared for the possibility that her understanding was wrong.
 Direction
35. Within 28 days of the date of this Determination, Teachers’ Pensions are to pay Mrs Stuchbery £150 to compensate her for the inconvenience and stress of basing a claim on wrong information.

Tony King 
Pensions Ombudsman

29 January 2014 
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