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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr D P Williams

	Scheme
	AEGON Personal Pension Plan

	Respondent(s) 
	Scottish Equitable plc
(trading as AEGON Scottish Equitable) (“AEGON”)


Subject
Mr Williams has complained that AEGON failed to tell him until the autumn 2009 that they had ‘cash-locked’ his investment in the Protected Growth Fund in early February 2009 which meant that he could not take advantage of the upturn in the market.

The Deputy Pensions Ombudsman's determination and short reasons

The complaint should be not upheld.  Whilst I find that AEGON wrote to Mr Williams in May 2009 (rather than the autumn of 2009) which still constituted a delay in notifying him, there is inconclusive evidence that Mr Williams would have switched his investments from the Protected Growth Fund any earlier than he did.
DETAILED DETERMINATION

Policy’s Terms and Conditions
1. The documentation issued when Mr Williams took out his policy stated the booklet of policy conditions, the policy schedule and any subsequent endorsements constituted a contract of assurance between Scottish Equitable plc (AEGON Scottish Equitable) and the Member (Mr Williams).  Section 5.3 of the Policy Conditions said,
“Notwithstanding the name of the Fund or its description, AEGON Scottish Equitable may in good faith do one or more of the following for any Fund:

(a)
acquire or hold any asset or investment;

(b)
…;

(c)
keep any part of the money or funds uninvested.”
2. An endorsement produced in May 2007 specifically for the Protected Growth Fund sets out among other things the provisions for closing and/or winding up the Protected Growth Fund.  Further details are shown for interest in the Appendix but of material relevance it said,
“As soon as reasonably practicable after the Protected Growth Fund has been wound up, AEGON Scottish Equitable will give notice of this to the policyholder.  It will be up to the policyholder if he wants the said Units to remain invested in the Cash Fund”.
Material Facts

3. Mr Williams established a personal pension plan (“the Plan”) with AEGON in November 2006 and arranged for his previous pension rights to be transferred in.  Two transfer payments of £36,092.46 from Zurich Assurance Limited and £38,462.21 from Standard Life were received by AEGON during November.  The total combined sums of £74,554.67 were the only contributions to the Plan.
4. A sum of £18,639.66 (being 25% of the total fund value of £74,558.63 at retirement) was almost immediately paid out of the Plan to Mr Williams in settlement of a pension commencement (tax-free cash) lump sum benefit.  The balance (£55,915.01) was retained in the Plan to provide a retirement income and invested in four funds; Property (15%) at a unit price of 823.75p; Select Reserve (40%) at a unit price of 111.90p; SE Invesco Perpetual Income (20%) at a unit price of £129.35p; and Protected Growth (25%) at a unit price of 111.78p.
5. In January 2008 Mr Williams switched out of his holdings in the Property Fund (valued at £7,230.95 at a unit price of 718.29p) and Select Reserve Fund (valued at £21,937.92 at a unit price of 111.01p).  The sale proceeds were £1,587 less than originally invested.  These proceeds were reinvested in the External Balanced Collection Fund
 at a unit price of 119.90p; First State Asia Pacific Leaders Fund at a unit price of 173.67p; the Protected Growth Fund at a unit price of 114.15p; the SE Invesco Perpetual Income Fund at a unit price of 142.41 and the Select Distribution Fund
 at a unit price of 113.88p.
6. AEGON has said the Protected Growth Fund aimed to provide growth through equity exposure of up to 70% in a FTSE 100 Index Tracker Fund, with the remainder invested in cash.  It also provided a defined level of protection, set at 80% of the highest historical bid price.  Essentially when stock markets were falling money was moved from equities to the safety of cash.  Conversely, when markets were rising money was moved from cash to equities.  The equity exposure was determined using a set formula – there is no manager discretion involved.

7. From April 2008 Mr Williams elected to take an income of £402.00 gross per month from his retirement fund under a process commonly known as “drawdown”.
8. AEGON has confirmed the asset allocation of the Protected Growth Fund changed over the period from the end of June 2008 to the end of February 2009 as follows:


Cash
Equities

June 2008
61.0%
39.0%


July 2008
64.9%
35.1%


August 2008
59.0%
41.0%


September 2008
76.0%
24.0%


October 2008
86.1%
13.9%


November 2008
89.0%
11.0%


December 2008
88.9%
11.1%


January 2009 
91.4%
8.6%


February 2009
100.0%
0.0%

9. On 1 February 2009 Mr Williams’ retirement fund was valued as £40,595.10 of which £17,030.38 (or 41.95% of the overall total) was invested in the Protected Growth Fund.  The unit prices for his funds at that time were 94.01p for the External Balanced Collection Fund; 139.29p for the First State Asia Pacific Leaders Fund; 97.75p for the Protected Growth Fund; 111.04 for the SE Invesco Perpetual Income Fund and 98.32p for the Select Distribution Fund.
10. AEGON says the Protected Growth Fund became cash-locked on 2 February 2009 and the remaining equity funds were moved to cash on 4 February.

11. AEGON also says on 2 April 2009 at 9:03 am it sent a bulk email to those advisers who had opted to receive electronic communications.  The title of the subject line of the email was ‘Protected Growth Fund closed’.  Due to a computer system change, AEGON says they cannot send a copy of the email itself but has confirmed what it said.  The content of the email is not material to this complaint, which concerns notification rather than what was said, but it is shown in the Appendix for information.
12. AEGON says Mr Williams’ financial adviser (Portal Financial Management) had opted in to this service and the email of 2 April was sent to four people at Portal Financial Management, of which two are directors of the firm.  The email addresses used were ‘Chris@portalfinancialmanagement.com’; ‘Robin@portalfinancialmanagement.com’; ‘Roy@portalfinancialmanagement.com’; and ‘Fay@portalfinancialmanagement.com’.

13. Mr Dodd of Portal Financial Management Limited (“the Adviser”) says two of the four people were not advisers of which the email address for one of them is incorrect.  Further, if one of these had been incorrect this would have caused the other emails to be treated as spam.  The Adviser says he can say categorically that this email was never received by him as one of the four people.
14. Templates of letters (two pages in length), dated April 2009, from AEGON’s Head of Investment Strategy and Communications to financial advisers and policyholders have been supplied.  These are entitled ‘Important changes to the Protected Growth Fund’.  Again, the content is not disputed and are included in the Appendix for information.
15. AEGON say they do not keep the individual letters and so cannot supply a copy of the actual May 2009 version of the letter that was issued by them to Mr Williams’ financial adviser.  However, AEGON says the ‘adviser mailing’ was issued on 11 May 2009.
16. AEGON cannot find the exact dates of the mailing to policyholders but believes it was mid‑May 2009.

17. The Adviser and Mr Williams both say they did not receive any such letter from AEGON in May 2009.  Mr Williams has also said he was seriously ill in hospital between 25 March 2009 and 25 June 2009 but his wife would have contacted his adviser.  Latterly he has said his wife would have brought any correspondence into him in hospital and if any action was required she would have carried out his instructions.

18. However, Mr Williams does say that he received a letter dated May 2009 in the autumn of 2009 – extracts of which are shown in the Appendix.  Further comments from Mr Williams about this ‘May 2009 letter’ are set out in paragraphs 21, 35, 37, 45‑47 and 49 below.
19. On 18 October 2009 AEGON wrote to Mr Williams about the ‘annual review’ of his pension plan.  As well as a two-page covering letter, he was sent an eight-page ‘annual review pack’.  Page three of that review was a statement showing the current fund value of £40,751.89 and how that figure was comprised between the underlying investment funds.  The amount invested in the Protected Growth Fund was £15,855.18 (representing 38.907% of the total retirement fund).
20. Mr Williams says the “alarm bells” rang when he received his annual review showing the poor valuation.  He says he immediately contacted the Adviser which resulted in discovery of the cash locking.  It was not therefore until the autumn of 2009 that he found out about the Protected Growth Fund having become ‘cash-locked’.
21. Mr Williams also says that they (AEGON) have since forwarded a copy of the said letter dated May 2009 (which is on original headed notepaper) which he considers is purely generic.  If so, he questions why they have produced a copy letter dated May 2009 which is personally addressed to him which he received in the autumn 2009.  He says he does not recall the actual date of receipt except he now says that it was after their letter of 18 October 2009 sending the review pack (though in his letter of 27 June 2011 to the Pensions Advisory Service – see below – he wrote it had been received in September or October 2009).
22. The Adviser wrote to Mr Williams on 26 October following a telephone conversation the week before confirming that the Protected Growth Fund was now a cash fund.  The Adviser recommended new fund holdings for the whole of Mr Williams’ retirement fund and also provided a switch request form for signature and return.
23. AEGON says the first switch after the Protected Growth Fund was cash-locked was received at the end of October 2009 but it was illegible and not processed.  In early November 2009 a new switch instruction was received.  Mr Williams switched out of all five of his investment fund holdings.  The sum switched out was as follows:


SE Invesco Perpetual Income Fund
£15,914.09


Protected Growth Fund
£15,702.24 (= 38.907% of the total fund)


External Balanced Collection Fund
£4,533.34


First State Asia Pacific Leaders Fund
£2,516.42


Select Distribution Fund
£1,145.90

Total Switched-Out: £39,811.99
24. The proceeds were re-invested in the following funds:


First State Asia Pacific Leaders Fund
£1,990.59
(5%)

SE Schroder Global Emerging Market
£3,981.20
(10%)

SE Schroder Income Fund
£5,971.80
(15%)

SE Schroder Corporate Bond Fund
£9,953.00
(25%)

UK Fixed Interest Fund
£7,962.40
(20%)

SE Investec Cautious Fund

£9,953.00
(25%)

Total Switched-In: £39,811.99

25. The Adviser wrote to AEGON on 14 December 2009 saying he considered the cash‑locking had caused a disadvantage to clients holding this fund and in particular Mr Williams.  The Adviser asserted all investment decisions made should be to benefit individuals and the lack of performance lay at AEGON’s door.  He thought the strategy followed by AEGON to be partly to blame and some compensation should be made.

26. In January 2010 AEGON replied explaining how the Protected Growth Fund operated and said they had written to all clients (and their advisers) in April 2009 (though they now accept they wrote in May 2009 and the dates on the draft template letters caused them to mistakenly say they wrote in April).
27. Copies of the template letters of April 2009 were supplied by AEGON to the Adviser on 16 February 2010.  Thereafter, the Adviser wrote again on 8 March 2010 about the lapse in time between locking the fund in February and issuing communications.  The Adviser requested some recompense for not being advised for two months.
28. The Adviser’s letter was followed two days later by another letter observing AEGON’s letter was dated May not April 2009.  Further, he queried, given the markets hit a low in October 2008, why AEGON did not take appropriate action then to alleviate losses and appropriate action was not taken until it was far too late.
29. AEGON replied on 12 March 2010.  They accepted there was a small delay between the change in fund strategy and notifying clients but said there were a number of reasons for that.  AEGON decided not to offer any compensation and said:

· moving from equities to cash had to be completed as efficiently as possible and took two weeks;
· they wanted to offer a comparable fund to switch into and looked into launching another version of the Protected Growth Fund.  There were some unresolved legal issues so this was not offered at the time of the eventual mailing, and it did delay the mailing slightly;
· a bulk mailing of this size usually took four weeks as they needed to be satisfied that their own internal compliance requirements were met, relevant internal departments had been briefed, and requirements of the Data Protection Act meant they had to ensure they were using correct client data.  Hence, they additionally decided to email on 2 April 2009 those who had opted for such communications.

30. Further correspondence ensued between the Adviser and AEGON during March and May 2010, which among other things included the Adviser saying his client was concerned over the lack of management of his pension fund over the last three years given his fund had gone from £54k plus to circa £40k.  AEGON responded to the various points raised.
31. Mr Williams made subsequent investment switches in October 2010 and February 2012, but the actual details are not relevant to this complaint.

32. Another problem on his Plan caused Mr Williams to re-engage in correspondence directly with AEGON from December 2010 about both problems and the time taken to be told about such issues.  In view of this, Mr Williams considered he should have the option of a penalty free transfer away from AEGON.
33. AEGON’s response focused mainly on the latest problem, as they had previously addressed his complaint on the cash-locking of the Protected Growth Fund.

34. Having seen a newspaper article about administrative failings at AEGON relating to the distribution of bonuses, Mr Williams continued to write expressing his concern and saying he wanted to leave AEGON without penalty since his retirement fund had fallen from £56,000 to £40,000 in four years.
35. Mr Williams complained to the Financial Ombudsman Service (“FOS”) and said he was seeking some compensation or refund of management fees and to be allowed a penalty free transfer to another company.  In his letter to FOS of 14 February 2011 Mr Williams also said,

“However, in May 2009, they advised me that my investment had become “cash-locked”.  I contacted my adviser, ….  By the end of 2009, my fund’s value had dropped to below £40,000.  Apparently, the fund had been cash locked a couple of months prior to our being notified”.

36. His complaint to FOS was initially referred to the Pensions Advisory Service (“TPAS”).

37. In a letter dated 27 June 2011 responding to enquiries from TPAS, Mr Williams said he did not receive AEGON’s letter of May 2009 until sometime in either September or October 2009 and he had marked his copy accordingly.  Mr Williams has since sent a copy of that original letter to me and it is annotated “This was received sometime in autumn 2009.  DPW”.  He also stated to TPAS that,

“… You will also note that this letter was not cc to my Financial Adviser.  But in any event why should I have worried then as I believed they were acting in my best interests.  It was only when I received their Annual Review dated 18 October 2009 enclosing an up to date valuation of £40,778 that alarm bells rang.  It was then I contacted [the Adviser] to discuss and ….

…

My complaint is this – If my fund was cash locked in February 2009 … when the FTSE was around 3900, why did I have to wait until Autumn of 2009 when the FTSE had recovered to around 5000 to be informed of the cash lock.  Even on 30 May 2009 the FTSE had recovered to 4387?
In spite of Aegon’s answers it is a fact that they charged a management fee to handle my pension pot and they should have ensured that professional and able management were employed to provide the required duty of care to me, their client”.
38. TPAS noted past events and whilst they appreciated what Mr Williams had said, they told him in a letter dated 12 October 2011 that where cases had been brought before the Pensions Ombudsman concerning lost correspondence, the Ombudsman had repeatedly concluded that correctly addressed letters will have reached their destination within a reasonable period of time.  Although his name was on the mailing list AEGON could not prove definitely when particular correspondence was issued, neither was there any evidence (e.g. a post stamp) of when the letter was received.  TPAS also said it appeared beyond doubt that AEGON did carry out a large mailing exercise in April (May) 2009 and it was difficult for them to prove to AEGON that his letter was processed differently.  It was therefore very likely that, in the absence of evidence to the contrary, the Pensions Ombudsman would consider the letter was probably received in a timely manner (although they could not speak for the Ombudsman).
39. In October 2011 Mr Williams noted the contents of TPAS’s letter and discussed it with the Adviser.  He replied to TPAS saying there seemed no point in bringing a complaint but would bring it to the newspapers’ attention.

40. The following month Mr Williams received notification of his triennial (three-yearly) unsecured pension ‘drawdown income’ review which stated that his current income of £4,824 per annum (£402 p.m.) would fall to £2,280 per annum (£190 p.m.).  Mr Williams wrote to AEGON on 2 December 2011 attributing this reduction in his income to their mishandling of the cash locking of his fund in 2009.

41. AEGON responded by saying his initial income of £4,824 per annum had been assessed against a fund value of £55,918.97, prevailing gilt yields of 4.5% (equating to £72 per £1,000) and 120% maximum GAD limits.  Since drawing his income he had taken £17,286 of income.  The latest review giving income of £2,280 per annum had been assessed against a fund value of £33,046.83, prevailing gilt yields of 3.03% (equating to £69 per £1,000) and 100% maximum GAD limit.  They noted that although Mr Williams considered the cash-locking of the Protected Growth Fund was the cause of the reduction to his income, that fund had formed only a part of his overall pension fund between November 2006 and November 2009.  They explained variations in his income level were a feature of this type of contract and drawdown was a higher risk way of taking income than purchasing an annuity.  They noted he had previously complained about the Protected Growth Fund and they had addressed his complaint.  Further TPAS had also investigated this aspect and had closed their files.

42. Mr Williams sent another letter to AEGON on 14 December 2011 saying his pension had been reduced due to the fall in the value of his equity which he insisted was mainly due to AEGON’s incompetence and negligence.  He stated he wanted to continue with his claim and re-cited events surrounding the cash-locking and that his decision in November 2009 about investment switching was linked to this.
43. Mr Williams entered into correspondence again in 2012 with AEGON and TPAS before bringing a complaint to me.
Summary of Mr Williams’ position
44. There has been an abysmal mismanagement of his pension account by AEGON.

45. His financial adviser is unhappy that he has not been believed regarding the email of 2 April 2009 not being received by him.

46. AEGON claims he was notified by them in a letter dated May 2009 (no specific date) but he maintains that he did not receive any such notification until the autumn of 2009 and his financial adviser says he never received any notification.  He is deeply offended that his integrity has been questioned on this issue.
47. With regard to his comments to FOS in February 2011 he can only think that this was due to the time lapse in complaining formally to the FOS.  What he should have stated at that time was “However, Scottish Equitable claim they advised me in May 2009 …”.

48. Even if he had of been notified in May 2009 he still lost a good three months of recovery which would have made a huge different to his fund value.

49. When he received his Annual Review in 2009 showing the poor valuation he immediately contacted the Adviser.  Had he been told about the cash-locking when it happened he would also have had discussions with the Adviser, and then taken his recommendations – although he can only surmise whether any recommendations at that time may or may not have been as subsequently advised in October 2009.  Nevertheless, together they definitely would have made alternative investment arrangements due to market conditions at that time being at rock bottom as the prospects for growth at that time was fairly evident.  As interest rates at that time had dropped to 0.5% leaving the fund cash-locked was obviously detrimental and foolish.

50. He contends AEGON re-produced the May 2009 letter, dating it appropriately, when he raised questions relating to the reduction in his fund value.

51. To support his contention that a restructuring of the funds he held would have taken place if he had been made aware of the locking of the Protected Growth Fund he says the following.  When sectors within the market were not performing, the prime example being property which was falling and was continuing to fall from the end of December 2007, he took action.  He previously held investments in the Property Fund but this was sold in January 2008 along with the Select Reserve Fund as this was also underperforming.  He argues the above shows he is inclined to take action along with advice from his adviser on underperforming sectors or funds as the need arises.  This does not have to be at a review date.  So if he had been made aware of the locking of the Protected Growth Fund within a reasonable time period, the monies held within that fund would have been switched and not left in a cash fund, albeit accepting a reasonable timescale for notification.

52. He believes a reasonable timescale to inform clients of the situation would be a period of no more than four weeks.  It would therefore have been early March 2009 when any restructuring of the funds would have taken place.
53. His monthly income has fallen by 50%.  He would like AEGON to increase the units in his fund by the increase in the markets between February 2009 and October 2009, but as a minimum they should increase his units by the percentage increase in the markets between February / March 2009 and the end of May 2009 as well as giving recompense by increasing that figure per annum by at least the annual rate of inflation or for such a sum to attract interest from May 2009 to the date payment is made.

54. AEGON appears to be being favoured in spite of the newspaper article about administration failings, and there being a delay in notifying members about the cash locking of the Protected Growth Fund and that such a delay amounts to maladministration.  As AEGON has maladministered his case he should surely be entitled to compensation.

55. He has asked his financial adviser to assess his losses.  The Adviser has said had they known about the cash-locking when it happened that “it is likely they would have had the relevant discussion at the time and the portfolio would have been completely restructured, although one cannot say precisely that it would have been identical to the one that took place from 2 November 2009”.
56. The Adviser has used Skandia’s Portfolio U-Skan Report facility to assess any loss.  Initially he used graphs to approximately assess how all Mr Williams’ existing funds had performed between 2 February 2009 and 17 September 2012.  He considered that the performance for the period in question would have been around 7% whereas the new funds recommended would have returned around 28%, giving a differential of 21%.
57. Mr Williams initially asserted, based on the above, his loss was £8,470.48 (i.e. 21% x £40,335.64) and additionally he had lost revenue income of, say, 5% pa from 2009.  Thus, he had also lost another £1,200.

58. Alternatively, if any loss is restricted to not switching solely from the Protected Growth Fund (as opposed to the whole portfolio) the Adviser has subsequently prepared additional figures.  As the Adviser can only select a start date rather than an end date when using Skandia’s Portfolio U‑Skan Report system he has run statistics from 23 February 2009; 15 May 2009 and 2 November 2009 up to the same calculation date.  The differential between figures will give the performance information for the two portfolios for each respective interim period.  He therefore calculates the performance as follows:
23 February 2009 to 2 November 2009

Protected Growth Fund (only) = 1.98% – 0.93% = 1.05%
Portfolio of six new funds = 51.09% – 19.55% = 31.54%

Difference = 30.49%

15 May 2009 to 2 November 2009

Protected Growth Fund (only) = 1.38% – 0.93% = 0.45%

Portfolio of six new funds = 38.24% – 19.55% = 18.69%

Difference = 18.24%

59. He believes interest should be added to any losses between February 2009 and the present time as a result of AEGON’s culpability.

60. When originally dealing with his complaint in 2010 from his financial adviser, AEGON neither mentioned the email of 2 April 2009 nor the May 2009 letter to the Adviser.

61. The fact that AEGON received other similar complaints, regardless of how many, indicates that maladministration has occurred.

62. There have been other issues with his pension, such as when he began drawing his pension in April 2008, which surely indicate AEGON are capable of maladministration.
Summary of AEGON’s position
63. They were neither negligent nor in breach of contract in their administration of his pension policy.  They also oppose any suggestion of maladministration arising from any alleged failure to tell Mr Williams that the Protected Growth Fund was cash locked.

64. The information that this fund was capable of being cash locked was set out in the endorsements to the policy’s terms and conditions issued in 2007 and 2009.

65. The Protected Growth Fund acted as it was designed to do.  After the assets were moved to cash on 4 February, the FTSE100 Index continued to experience significant levels of volatility over the following month showing a fall of a further 16% (FTSE100 opening at 4,164.50 on 4 February and closed at 3,512.10 on 3 March).  The Protected Growth Fund therefore protected customers from this further fall.
66. The investment marketing team believes their website did contain the necessary notice in February 2009 about the cash-locking situation but they cannot provide any evidence as to when their website was updated.

67. They received a similar complaint previously which was dealt with by the FOS.  In that other complaint, the plan holder’s (Mr C’s) financial adviser (Chalfont Insurance Consultants) said they had received the May 2009 letter on 13 May 2009 but had complained that it took too long between February and May 2009 to inform them of the change.  FOS’s written decision is submitted.  AEGON says this supports their contention that the ‘adviser mailing’ was sent out on 11 May 2009.

68. It has set out in correspondence the timescales of the action it was undertaking between February 2009 and May 2009 prior to writing to those affected.  They usually write to advisers at least one week before clients to give them ample prior notice of the communications.  The conflicting ‘past’ and ‘present’ tense in the adviser letter in the opening and closing paragraphs of the letter was most likely an oversight on their part.

69. Their records show the mailing volumes were; Advisers: 1,258; Plan holders: 3,849 and Trustees: 36.

70. In response to the Ombudsman’s queries, they received 26 complaints regarding the Protected Growth Fund becoming cash-locked.

71. They assert that when Mr Williams sought to transfer his fund at the end of October 2009 that he should already have been aware that the fund was cash locked.  Given the letter to him was issued in May 2009 Mr Williams should have been aware of the changes to the Protected Growth Fund at that time and in a position to make investment decisions as a result.  They do not know why he says he did not receive the letter until September / October 2009.
72. The relevant period saw unusually volatile market activity and while it is deeply regrettable they believe they are not responsible for any investment losses which Mr Williams may have suffered during that time.

Conclusions

73. My role is the consider complaints about the administration of a pension scheme and whether maladministration has occurred in relation to it which has caused injustice rather than losses arising purely from the movement in investment markets.

74. In his application to me Mr Williams complains about the ‘cash locking’ of the Protected Growth Fund and the lack of notification to him about that action.  Because neither he nor his financial adviser was aware of the cash locking he says they were unable to take action to reinvest that part of his retirement fund which was invested in the Protected Growth Fund (effectively in cash) in the markets and he latterly attributes this failure to his pension income falling by about 50%.

75. Mr Williams says AEGON has not managed his ‘pension fund’ properly but has not made it clear whether he is talking about his entire retirement fund or a particular underlying investment fund which makes up his retirement fund.  Nevertheless, Mr Williams expresses his losses in relation to his entire retirement fund rather than in relation to the Protected Growth Fund.  It is apparent he is very upset that his total retirement fund has fallen and that such reduction has resulted in his pension income reducing by about 50%.  However, these reductions are not all attributable to the cash locking of the Protected Growth Fund which is only one of the underlying investment funds that he was invested in and what his complaint is primarily about.  So before I consider the administrative aspects surrounding the cash locking of the Protected Growth Fund, I think it is worthwhile to make the following observations.
76. Some of the change in the amounts of Mr Williams’ retirement fund (from about £55,900 to £40,600) and pension income (from £402 pm to £190 pm) is attributable to the investment performance of his other chosen underlying investment funds.  For instance, he initially invested £8,387 in the Property Fund and £22,367 in the Select Reserve Fund but by January 2008 when these investments were realized they were worth £7,230 and £21,937 respectively – a loss of £1,587.  Nonetheless such a loss is the result of a change in value in the market securities as opposed to any maladministration.  But there are other factors why his retirement fund and pension income declined.  From April 2008 Mr Williams began drawing an income of £402 gross per month and so by February 2009 and October 2009 he would have withdrawn £4,020 (April 2008 to January 2009) and £7,236 (April 2008 to September 2009) respectively from his retirement fund.  As Mr Williams draws his pension, the income taken will deplete his overall retirement fund.  Similarly, the change in the gilt yields between the two assessment dates resulted in a reduction of over 4% in his pension income [e.g. 69 / 72 – 1 = 4.16%] irrespective of any fund value change, and the changes to the rules capping unsecured pension drawdown from 120% to 100% also had a significant effect on why his pension income reduced.  Again, these reductions were not the result of any maladministration, or indeed from the cash locking of the Protected Growth Fund.
77. The switching into cash only affected the Protected Growth Fund.  A large element (circa 58%) of Mr Williams’ retirement fund remained in the market throughout the period after February 2009.  For instance he was partly invested in First State Asia Pacific Leaders Fund and the SE Invesco Perpetual Income Fund which invests in Asian and mainly UK equities respectively.  Further the External Balanced Collection Fund and Select Distribution Fund had a significant weighting to equities with the balance held in other securities such as fixed interest investments.
78. Finally, one other point Mr Williams has made is that had he known about the cash locking of the Protected Growth Fund earlier, he would have reviewed all of his other pension investment funds sooner and not just the Protected Growth Fund.  No doubt the pension investment funds that had been selected by Mr Williams and his adviser were done so on the basis that they were suitable for his circumstances and needs at the time they were selected.  Though Mr Williams contends that had he found out about the cash locking of the Protected Growth Fund earlier he would also have reviewed and changed his other pension investments funds earlier when reviewing the Protected Growth Fund, any difference in investment performance between his other existing investment fund choices (i.e. other than the Protected Growth Fund) and anything else he may have invested in is not directly linked to the cash locking event but coincidental to it.  When the financial crisis broke in mid-September 2008 it was always open to Mr Williams to review and make changes to any of his funds at any time if he had wanted to.  But he chose not to do so until October 2009.  Any injustice has to be caused by maladministration itself and not be coincidental to it.
79. I now turn to the Protected Growth Fund and focus on the complaint about it becoming cash locked.

80. Though the Adviser queried why action was not taken in October 2008, the Protected Growth Fund performed as it was designed to do and behaved as it should have done.  Once the trigger point of having 90% of its assets, averaged over one month, in cash was reached the remaining assets were also switched to cash.  In accordance with the terms and conditions the Protected Growth Fund was then closed and effectively converted to a Cash Fund.
81. The crux of this complaint concerns the notification (or alleged lack of it) surrounding that event.
82. Although the endorsement does forewarn Mr Williams, as the policyholder, that such an event is a possibility, the terms and conditions still require AEGON to notify him that such an event had happened “as soon as reasonably practicable” after the Protected Growth Fund had wound up.

83. As previously mentioned, for Mr Williams’ complaint to the successful there needs to have been maladministration which has caused injustice.  Both these ‘tests’ need to be satisfied.  This naturally leads to two questions; did AEGON notify Mr Williams and/or his financial adviser and, if so, was this task completed as soon as reasonably practicable.

Did AEGON notify Mr Williams and/or his financial adviser?
84. Information given by AEGON to Mr Williams’ financial adviser (as his agent) is as good as them having given information to Mr Williams himself.  AEGON asserts it sent an email on 2 April 2009 to Mr Williams’ financial adviser.

85. AEGON cannot produce a physical copy of that email for the reason given.  Even though AEGON has not supplied the email that does not necessary mean it was not sent.  AEGON has confirmed the wording in the email but without having sight of the email there is no way to corroborate what AEGON says.

86. The Adviser says he did not receive such an email despite it being address to him with the inference that none of the employees of Portal Financial Management Ltd did.  I have no reason to doubt what the Adviser says.  It is contended by the Adviser that as the email address of one of the employees was incorrect, then the email would all be treated as ‘junk/spam’ mail.  Whilst that is conceivable, where there are multiple recipients of an email I would have thought it is more likely that only the recipient whose address is incorrect would not receive the email.  It is difficult to know if the misspelling of one recipient’s email address could cause the asserted result.  But even if the email addresses were all correct, I acknowledge that a bulk email addressed to a large number of recipients could be treated as ‘junk/spam’ mail as could an email from an unknown sender.  An email that is treated as junk/spam could easily be unseen but nevertheless it would still be received by the organization.  AEGON cannot be at fault for the email being treated as ‘junk/spam’ and such an email should still be checked / read before any action, such as deleting it, is taken in relation to it.  Having said that, though, there is no proof that an email was sent, just AEGON contending that they did so.
87. I note AEGON has only retained the template letters produced in April 2009 along with listings of names and addresses of those that it wrote to and they say they do not keep copies of the individual letters sent out in May 2009.  I do not consider that such an approach is unreasonable for a large mailing exercise of this kind.

88. The Adviser at Portal Financial Management Ltd has told Mr Williams that they were unaware of receiving any letter from AEGON in May 2009.  There is evidence that AEGON wrote to another policyholder’s financial adviser (Chalfont Insurance Consultants) and they received AEGON’s correspondence on 13 May.  There would be no reason why AEGON would have written to some financial advisers without writing to others.  So it is likely that AEGON also wrote to Portal Financial Management Ltd too, and I note the address they say they wrote to is correct.
89. I observe that at different times Mr Williams has said slightly different things about the May 2009 letter addressed to him.  For instance, he told TPAS this letter was received in September or October 2009 whereas he stated to the FOS that he had received it in May 2009 a couple of months after the cash‑locking (though he has since amended that statement to say that his letter should have stated that AEGON claimed he had received it at that time).  Latterly, he says he received this letter after the Annual Review of 18 October 2009.  This does not mean that I am questioning Mr Williams’ integrity (and to be clear, I am not), but notwithstanding that he was not residing at home in May 2009, these inconsistencies do not help my understanding of when Mr Williams exactly did receive that letter.  But when he received this letter is not important.  The relevant issue is when did AEGON send it?

90. Normally if someone was to re-issue a letter they would send a photocopy of the original, but the letter that Mr Williams received was on letter headed notepaper (i.e. an original).  Further, AEGON admit they do not retain copies of letters they send.

91. Mr Williams contends that AEGON re-produced the May 2009 letter and “dated it appropriately”.  He seems to suggest that this evidence was fabricated after he had complained and posted to him some months later on.  Nevertheless, the first evidence of any complaint to AEGON is a letter from his financial adviser dated 14 December 2009 (in the winter) which would seem to be after he says he received that letter in the autumn.  It also seems illogical that AEGON would randomly issue the May 2009 letter again on headed notepaper of their own accord in September/October 2009.  Indeed, when Mr Williams’ financial adviser did first complain AEGON produced the April 2009 templates rather than the letter of May 2009.
92. If AEGON had not written to Mr Williams or if they had but had used an incorrect address then a finding of maladministration may have been possible.  But AEGON says it did write to Mr Williams in May 2009 and the address used for him was the correct address.  I have no reason to doubt what AEGON says, and there is no evidence to support Mr Williams’ contention that the original letter was re‑produced again some months later. (As an aside, TPAS previously commented in their letter of 12 October 2011 on my stance that if letters are correctly addressed they would be expected to arrive shortly afterwards.  That is not strictly correct.  Provided that the letter is correctly address and was posted then there is no maladministration.  If a letter is sent but fails to reach its destination or arrives late then the sender cannot be responsible for the vagaries of the postal system or Royal Mail).

93. Further, I would also have expected more than 26 complaints from the 3,885 investors in the Protected Growth Fund if AEGON had not written out at all.  Given the evidence of the template letters, the other complaint which AEGON received about the time it took to write (in May 2009) rather than not writing at all and that Mr Williams received (albeit late) a letter from AEGON, then taken together I am satisfied that AEGON did write to Mr Williams (along with all the other policy holders who were invested in the Protected Growth Fund) and the Adviser in May 2009.
Was the time taken to notify Mr Williams reasonable?

94. Having concluded that AEGON did send a notification, maladministration may occur if there had been undue delay by AEGON in writing to Mr Williams (or his adviser).
95. It took between two months (by email) and three and half months (by letter) to communicate that the Protected Growth Fund had become cash locked.  Though AEGON has set out a number of tasks that they needed to complete to explain why it took them as long as it did to notify policyholders or their advisers, these tasks did not need to be done sequentially and could have been done concurrently.  Indeed, they say it would normally take four weeks, and if that timescale had occurred they would have written at the beginning of March 2009.  In my view a few weeks to issue a bulk mailing of this size is reasonable but 8 to 12 weeks is too long.  So I consider that there was a delay in notifying members and that such a delay amounts to maladministration.

96. I must now consider if such maladministration caused Mr Williams any injustice.  Though Mr Williams says maladministration by AEGON should surely entitle him to compensation, this is only the first of two hurdles he needs to overcome.  The maladministration must also have caused some injustice.  Further, any other reported administration failings in the media are irrelevant, as I am only concerned with his complaint (rather than anyone else’s complaint relating to a completely different matter).
97. Mr Williams has recently said that he did not receive AEGON’s letter to him dated May 2009 until sometime after he received the 2009 Annual Review which was sent on 18 October 2009.  Certainly he knew about the cash-locking from his adviser’s letter of 26 October 2009 and has insisted it was the low valuation of his Plan and subsequent enquires that led to the discovery that the Protected Growth Fund was cash-locked rather than the May 2009 letter itself.
98. The fact that Mr Williams and his adviser reviewed all his fund holdings after receiving the 2009 Annual Review is not surprising as it would be normal for a member to review his investments at least once a year and that would mostly likely occur at the review date.
99. Mr Williams contends he would have made changes earlier if he had been notified soon after the Protected Growth Fund becoming cash-locked.  It is apparent the discovery of the reduction in the value of his retirement fund caused him to switch his investments but I need to consider whether the notification about cash-locking of the Protected Growth Fund would have caused him to take similar action.
100. In support of his contention that he would have made changes to his investments, Mr Williams points to the fact that he previously switched out of underperforming sectors/funds.  Based on a change in unit prices, I note that the Property Fund and the Select Reserve Fund fell 12.80% and 0.80% respectively between 23 November 2006 (when he invested in them) and 8 January 2008 (when he switched out of them).
101. The proceeds of these two funds were invested in new funds as well as existing funds.  Again, using the change in unit price, I note between 8 January 2008 and 1 February 2009 his funds performed as follows: External Balanced Collection – 21.59%, First State Asia Pacific Leaders – 19.80%, Protected Growth Fund – 14.37%, SE Invesco Perpetual Income Fund – 22.03% and Select Distribution Fund – 13.66%.
102. Despite three funds falling by approximately 20% (which is a far bigger fall than had occurred to the Property and Select Reserve Funds which Mr Williams had earlier switched out of) and underperforming other sectors/funds Mr Williams did not make any switches around February 2009.  Given he made switches in the past when sectors/funds were underperforming but did not at other times, I think such evidence of switching in January 2008 does not give as much weight as Mr Williams clearly believes it does.  It perhaps shows he reviews his investments more frequently than at the annual review date.  But his behavior has differed at different times and so I do not consider that too much can be read into this.  I am therefore unable to conclude anything from it.
103. The Adviser constructed investment portfolios with a ranking of 2 or 3 (out of 10) to meet Mr Williams’ attitude to risk.  No doubt the Protected Growth Fund which offered certain protections originally suited Mr Williams’ fairly cautious attitude to risk and was why it was recommended at outset.  Even though the Protected Growth Fund allocated a substantial amount of its assets to cash from October 2008 onwards Mr Williams seems happy to have been in that fund in the four‑month period between October 2008 and January 2009.  However, Mr Williams contends that had he been informed of the cash locking of the Protected Growth Fund at the beginning of February 2009, he would have made changes to his investments soon afterwards.  It is always difficult to know what someone might do at a particular time and any subsequent argument(s) can be made with the benefit of hindsight.  Markets were still in a state of flux in February 2009 and there was plenty of uncertainty around at that time.  Indeed, AEGON has confirmed that the main index of the UK market (which the Protected Growth Fund had partly invested in) fell a further 16% over February 2009.  Given this volatility, the safety of cash may have been appealing despite its low return.
104. Nevertheless, I need to consider if Mr Williams would have switched out of the Protected Growth Fund at that time.  Though he now contends he would have done (though not necessarily to the same funds he chose at the end of October 2009), those comments are inconsistent with the comments he made in his letter to TPAS of 27 June 2011 about AEGON’s letter wherein he said “in any event, why should I have worried then as I believed they were acting in my best interests”.  I also need to take account of Mr Williams’ cautious attitude to risk.  Mr Williams has also previously indicated he received AEGON’s letter in September/October 2009 and, if that were true, it does not appear to have prompted him to do anything.  I have noted, though, that Mr Williams’ position has changed on this issue and he now says he got that letter after the annual review.  But in light of his comments to TPAS and in the absence of any other evidence it is not obvious to me that had he received AEGON’s notification about the cash-locking of the Protected Growth Fund soon after that event that he would have made changes to his investments by switching out of that fund.

105. Accordingly, I am not persuaded that there has been any injustice and so I do not uphold his complaint.
Jane Irvine 

Deputy Pensions Ombudsman
17 January 2014 

Appendix

1. The endorsement produced in May 2007 specifically for the Protected Growth Fund, which is dated and effective from the date on which the first investment in the Protected Growth Fund is made under the policy, says,

“1.
The following provisions apply for the policy

a
Protected Growth Fund

…

ii
Closing and Winding up of the Protected Growth Fund

In addition to any other powers to close and/or wind up a Fund, the following applies in relation to the Protected Growth Fund in the event that:

1.
on average over any period of one month, the assets underlying the Protected Growth Fund are more than 90% invested in cash or similar investment vehicles, or

2.
the Protected Unit Price of Units of the Protected Growth Fund is, at any time, equal to or greater than the Fund Price of Units of the Protected Growth Fund

then the Managed Fund Company will, without prior notice to holders of Units in the Protected Growth Fund, immediately close the Protected Growth Fund.   …

As soon as reasonably practical after the Protected Growth Fund has been closed as above, the Managed Fund Company will, without prior notice to holders of Units in the Protected Growth Fund, carry out the following.  The Managed Fund Company will arrange for the value of all of the assets (under deduction of any realisation expenses and charges) to be held in cash in the Cash Fund.  Thereafter, all of the Units in issue in the Protected Growth Fund shall be deemed to be cancelled.

The Managed Fund Company will calculate the value so held in the Cash Fund that relates to each policyholder with Units in the Protected Growth Fund immediately prior to the said cancellation.  Each policyholder will then, as calculated by the Managed Fund Company, be deemed to hold Units in the Cash Fund to that value: Provided that the value shall be no less than the Protected Unit Price immediately prior to the said cancellation.

As soon as reasonably practicable after the Protected Growth Fund has been wound up, AEGON Scottish Equitable will give notice of this to the policyholder.  It will be up to the policyholder if he wants the said Units to remain invested in the Cash Fund”.

2. AEGON says the email sent on 2 April 2009 at 9:03 am read as follows,
“Once the fund had reached such a level that it needed to become cash locked the mechanics of the CPPI (Constant Proportion Portfolio Insurance) process, where money is moved between equities and cash depending on market movements and the current level of cash in the fund, meant that the fund would be unable to build the equity element up to any significant level – even over the longer term or over a sharp increase in equity markets.  Consequently, the fund was moved 100% into cash.

I appreciate that some of your clients may feel that, in retrospect, they have potentially missed out in the recent recovery in the market.  While cash, by its nature, has not seen the same short-term growth, it has provided your clients with a relatively safe investment in the interim.  The charge on the fund reduced to 1.0% from 1.5% when the fund became cash locked”.

3. The draft (April 2009) template letter for financial advisers said,
“We’ll shortly be writing to those of your clients who are invested in our Protected Growth fund.  We’ll be explaining that the fund has responded to the recent market turbulence exactly as it was designed to, protecting your clients from the extremes of the recent market volatility by gradually moving money into cash.

As a result, the fund became cash-locked during February.  This means it held less than 10% in equities, on average, over a 28-day rolling period.  Under the policy conditions, all remaining equity holdings have been moved into cash on deposit, managed by AEGON Asset Management.

The annual management charge is now 1.0%, down from 1.5%, reflecting the 100% cash investment.  There’s no longer a protected price on the fund.

…

Your clients’ options

If your clients are happy to be invested in cash, they don’t need to do anything.  However, the limited growth potential of cash may not meet their current investment objectives, so we’ve advised them to discuss their options and requirements with you.

We offer and extensive and varied range of funds … Switching … is free.
About the Protected Growth 2 fund

We recently launched Protected Growth 2.  This is essentially a replica of the fund your clients are currently in, but with the initial equity investment level reset to the maximum of 70%.  …
I’ve enclosed a list of your clients who we’ve contacted, together with a copy of the letter we sent them.”

4. The template letter of April 2009 to policyholders is not repeated here.  Instead, the May 2009 letter that Mr Williams says he received in the autumn of 2009 is shown.  This said,
“I’m writing to tell you about important changes to our Protected Growth fund, which you’re invested in.  The fund has responded to the recent unprecedented market conditions as it was designed to, gradually moving money into cash to protect your investment.  As a result, it’s become ‘cash-locked’ and is now invested entirely in cash.  We’ve closed the fund to new business and reduced the charges that you pay, as it’s now effectively a cash fund.  The fund name has been changed to the Protected Growth Cashlock fund.

…

Current Situation

During the unprecedented market volatility of recent months, the fund has worked as it should, protecting you from the extremes of the stockmarket turbulence.  To achieve this, cash in the fund increased to over 90%, reflecting the rapidly falling value of equity markets. The fund became cash-locked during February.

What this means for you

The fund is now 100% invested in cash.  There’s no longer a protected price set on the fund and there’s no defined level of protection.  Also, there’s no longer an additional charge of 0.5% on the fund.

…

Your options

If you’re happy to be invested in cash, you don’t need to do anything.  However, while cash is a relatively low-risk investment, it offers limited potential for growth over the long term.  This may not meet your current investment objectives, so you may want to discuss your options with your financial adviser.

…

What you should do next

You should talk to your financial adviser, who’ll be able to advise you on how best to meet your investment objectives.  We’ve told your adviser that we’ve written to you.”

�	The External Balanced Collection Fund invests with five external fund management groups and has an equity / share weighting of between 40-85% (including overseas equities).





�	The Select Distribution Fund has an equity / shares weighting of up to a maximum of 60%.


�	The SE Investec Cautious Fund invests in a mix of assets with a maximum equity exposure of 60%.
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