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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr W

	Scheme
	HSBC Bank (UK) Pension Scheme (the Scheme)

	Respondents 
	JLT Actuaries & Consultants Ltd (incorporating HSBC Actuaries & Consultants Ltd)

HSBC Bank Pension Trust (UK) Ltd  


Subject

Mr W complains that HSBC Bank Pension Trust (UK) Ltd (the Trustees) and JLT Actuaries & Consultants Ltd (JACL) (incorporating his former employer Antony Gibbs Pension Services Limited), should not have applied an “N/NS factor” where N and NS represent actual and potential service to his Normal Retirement Date (NRD) in the Scheme to the pension available to him on early retirement on 1January 2010. 

He also alleges that:

· JACL introduced the “N/NS factor” without undertaking a proper consultation process;

· he was contractually entitled to a higher level of benefit in the Scheme; and

· the early retirement planning which he had undertaken from August 2009 was adversely affected when he was informed in October 2009 that an “N/NS factor” would be applied to the pension available to him in the Scheme.          
The Deputy Pensions Ombudsman's determination and short reasons

The complaint should only be partly upheld against the respondents. They have calculated the pension available to Mr W on early retirement properly in accordance with the Trust Deed and Rules of the Scheme. However, providing Mr W with incorrect early retirement quotations amounts to maladministration. 

DETAILED DETERMINATION

Material Facts

1. Mr W commenced employment with Antony Gibbs Financial Services Ltd in 1978. He transferred to Antony Gibbs Pension Services Ltd in December 1979 and was promoted to director in May 1985. He joined the senior executive section of the company’s pension scheme at the time, the Hong Kong Bank Limited Pension and Life Assurance Plan, on 1 April 1986.
2. Mr W received a letter dated 6 August 1986 showing that his pension at NRD, 1 January 2016 (i.e. the first of the month following his 61st  birthday) would be calculated as follows:

	Years of Service at NRD
	Yearly amount of pension (expressed as a fraction of basic salary)

	9
	10/60ths

	10
	12/60ths

	11
	14/60ths

	12
	16/60ths

	13
	18/60ths

	14
	21/60ths

	15
	24/60ths

	16
	27/60ths

	17
	30/60ths

	18
	33/60ths

	19
	36/60ths

	20 or more
	40/60ths


3. The letter also said that if he was entitled to a deferred pension at NRD, it would be calculated using the above table assuming he had remained in service until the day preceding NRD and his basic salary at the 1st April coincident with or preceding the date of leaving service (or if higher, his basic salary earned during the 12 months preceding that date) multiplied by the fraction found by dividing his actual service with his employer by his potential service to NRD.      

4. According to a 1989 edition of a member guide for “Antony Gibb Employee Benefits” which Mr W received, under the heading “Early Retirement”, it said:

“You can retire at any time between your 50th birthday and NRD (or even earlier if in serious ill health) but you would then be able to take an immediate pension only if the Trustees and the Company agree. If this happens your pension would not be calculated as described below under “Calculation of Pension” (i.e. on a 1/60th accrual basis). It would be less than this.”    


5. In its introduction, the guide said that it described the employee benefits package applicable to members who joined the company on or after 1 August 1989. It also said that if a member had joined before that date, there would be a few differences but only listed one for the company pension plan, i.e. the age at which he/she could join the plan. It confirmed that benefits under the plan were subject to HM Revenue & Customs (HMRC) rules and could not therefore exceed the limits on maximum benefits imposed by HMRC. It warned that benefits might therefore have to be restricted (albeit under exceptional circumstances) but the member affected would be notified.      
6. The guide also included a proviso which stated:

“Every attempt has been made to ensure that the contents of this guide are accurate. However, if the information given in the guide differs from the terms of the Trust Deed and Rules, or from any legislation, it is the terms of the Trust Deed and Rules or the legislation which would be applied, and not the terms of this guide.”           

7. In November 1989, a document entitled “The Company Pension Plan: Senior Executive Section” was inserted into the above member guide. The insert stated that:

“Your pension…on retirement at your NRD will be one-thirtieth of your final pensionable salary for each full year of pensionable employment.”    

8. In April 1992, Antony Gibbs Pension Services Ltd sent Mr W an internal memo about the “Gibbs Insurance Holdings (GIH) Pension and Life Assurance Plan which said that:

“It has been pointed out…that the wording of the “Executive” part of the GIH Plan announcement in our Employment Guide is capable of misinterpretation and I am therefore enclosing a revised wording which should replace the current one.

The point is that …members of the Executive Sections of the GIH Plan…are accruing 30ths evenly over…pensionable service to NRD, and not at the rate of 1/30th per year.”       

9. The revised insert stated that:

“Your pension on retirement at NRD will be calculated as 1/30 of your final pensionable salary for each year of pensionable employment and not 1/60th.

Should you cease active membership of the Plan before retiring then your pension at NRD would be calculated on the following formula:-

N/NS x P x FPS where

N is the period of pensionable employment to the date of leaving

NS is the period of pensionable employment you would have completed to your NRD

P is the pension formula which would have pertained at NRD had you remained in pensionable employment to that date; and

FPS is your final pensionable salary at the date of leaving

Should you retire early, then your immediate pension would be calculate as above but with the resulting pension reduced by the application of an actuarial early retirement factor.

In all other respects your benefits under the Plan are as described in the Guide to Employment.”  

10. The GIH Pension and Life Assurance Plan was subsequently renamed the Gibbs Pension and Life Assurance Scheme (the Gibbs Plan).

11. The Gibbs Plan was governed by a definitive Trust Deed and Rules dated 26 March 1986. Rule 6(B) (ii) showed that the pension of a “Senior Executive Member” at “Normal Terminal Date” (NTD) should be calculated in accordance with the same table shown in paragraph 3 above but with the following headings:
	Number of years of Pensionable Service
	Yearly amount of pension (expressed as a fraction of Final Pensionable Salary)


12. Rule 8(B) (i) showed that the pension available on early retirement for a “Senior Executive Member” should be calculated using the formula:

(PS/NPS) x P where

PS means the member’s pensionable service at date of leaving;

NPS means the prospective pensionable service the member would have attained had he remained in service until NTD; and
P means the fraction of his final pensionable salary (or his pensionable salary in the scheme year in which his service ceases if this is greater) appropriate to his NPS in accordance with the table shown under Rule 6(B) (ii). This pension could also be further reduced at the Trustees’ discretion by ¼% for each month or part thereof (or at such other rate as they may from time to time determine) by which the date of actual retirement precedes NTD.
13. According to a deed of amendment for the Gibbs Plan dated 26 March 1999, under the heading “Old and New Regimes” in Schedule G: “Revenue Limits” with an effective date of 1 June 1989, it stated that:

“2.1 1Subject to paragraph 2.2, the New Regime of Revenue Limits shall apply to benefits for a Member if:

2.1.1 the Scheme came into existence after 13 March 1989…; or

2.1.2. the Member became a Member after 31 May 1989; or

2.1.3. the Member elects for the New Regime to apply by giving written notice to the Trustees in a form acceptable to them, but only if the election would not prejudice Tax Approval;
2.2 …

2.3 The Old Regime shall apply if the New Regime does not.”    

14. Antony Gibbs Pension Services Limited went through various name changes.  It became part of the HSBC Group in 1983 when its parent company was acquired by HSBC. In 1999, it was incorporated into HSBC Actuaries & Consultants Ltd (HACL). It was subsequently sold to the JLT Group in December 2010 and is currently part of JACL.

15. The 1999 edition of Gibbs Plan booklet confirmed that the pension available to a member of its senior executive section would be calculated using the method described in the paragraphs 9 and 12 above.  

16. According to a Transfer Agreement dated 15 December 1999, all the assets and liabilities of the Gibbs Plan were transferred into the Scheme on 17 January 2000 (the Merger Date). The Transfer Agreement referred to a letter dated 10 December 1999 from the trustees of the Gibbs Plan to the Trustees (the Side Letter) which included:

· in Part B, a summary of the sections of the Gibbs Plan which had benefit structures which were not recorded in the Gibbs Plan rules; and

· in Part C, a schedule of non-standard and discretionary benefits belonging to individual members.
17. At clause 3(a) of the Transfer Agreement, the Trustees agreed to provide transferring scheme (TS) active members (such as Mr W) the same benefits which ”they would have been provided by the TS under the rules applicable to such TS active members at the date of this Agreement” in the Scheme.

18. At clause 3(d), the Trustees also agreed to give effect to the benefits which were summarised in Part B of the Side Letter.

19. Part B of the Side Letter contained a document showing that:

“GIBBS PENSION AND LIFE ASSURANCE PLAN

Members of Senior Executive Section of Plan
The benefits for these employees are the normal Plan benefits except that their pension at normal retirement date will be 1/30th of their final pensionable salary for each year of pensionable employment.

Should an employee in this section leave or retire before normal retiring date, his or her pension benefit will be calculated in the same proportion as his/her period of completed pensionable employment bears to the period of potential pensionable employment to normal retirement date.”      
20. The 2002 edition of the Scheme booklet for the ex-Gibbs section merely said that the pension available to a member on early retirement would be reduced for early payment for each month by which the retirement date precedes NRD, i.e. there was no reference to the “N/NS factor”.  However it also stipulated that:
“This booklet reflects the benefit provision for most members of the Ex-Gibbs section of the Scheme. However, if you are employed by HACL or are a member of the senior executive category or were a member of another pension scheme merged into the Gibbs Plan prior to 17 January 2000, you will also have been sent the relevant appendix (or appendices) explaining the differences between your benefits and those explained in the booklet.
This booklet explains the main benefits of the Ex-Gibbs section. However, please remember it is only intended as a guide. The Scheme is governed by a formal document known as the Trust Deed and Rules (which would override the booklet if any difference occurred).

…If you need to ask a specific question about your benefits, please contact the HSBC Merged Schemes Section…    

To avoid doubt, this booklet only applies to any member of the Scheme who transferred in from the Gibbs Plan on 17 January 2000.”       

21. Furthermore, appendix 3 to this Scheme booklet detailed the special terms applicable to Senior Executives which clearly showed that an “N/NS factor” would be applied to the pension on early retirement.   

22. In 2009, Mr W received:

· a booklet entitled “Reward Proposal: A guide to making your decisions” explaining how significant changes being made on 1 July 2009 to the Scheme (including a change of his NRD from 1 January 2016 to his 65th birthday) would affect him; and

· an annual benefit statement for the Scheme showing that his accrued pension as at 30 June 2009 was £73,197 pa, i.e. 2/3rds of his pensionable salary of £109,796 pa, based on data held for him as at 30 June 2008.
23. The benefit statement also showed the estimated retirement pensions at ages 61 and 65 for the three pension options available to him from 1 July 2009, i.e.

(a) pay member contributions at specific rates so that his pension would continue to build up at the current accrual rate (with an option of paying an extra 3% annually from 1 April 2010 in order to retain his current age from which he could take an unreduced pension, i.e. at age 61);

(b) pay no further contributions so that his pension would accrue at the lower rate of 1/80th from 1 July; or

(c) transfer to the defined contribution section of the Scheme and pay voluntary contributions (after leaving the defined benefit section)         

24. The figures shown on the statement for the first two options were:
	
	Option(a) 
	Option (b)

	Retirement at age 61
	£73,197 pa
	£73.197 pa

	Retirement at age 65
	£73,197 pa
	£73,197 pa

	Date reaching maximum benefit accrual   
	30/06/2009
	30/06/2009


25. Mr W was required to select one of the pension options and also his flexible benefit choices by 1 July 2009. On 31 July, he sent HACL an e-mail which said:
“When we met…we discussed my wish to move towards a flexible retirement position with effect from early January 2010, drawing down my early retirement pension from the DB scheme at that time.

I would like to formalise this request, there clearly having been prior precedents within HACL…
This request is being made subject to receiving appropriate clarification of the level of the…accrued DB entitlements…”       

26.  In October 2009, the Trustees sent him a letter explaining that his pension would be calculated using the method described in paragraphs 9 and 12 above if he retired early. They also sent him a statement showing his accrued benefits as at 1 July 2009 and his prospective benefits at NRD based on his pension choice, i.e. option (a).            

27. During November, Mr W sent further e-mails to HACL which said:

19 November

“I would welcome your guidance on the impact that flexible retirement may have on potential redundancy terms…

Beyond this, the only aspects that are making it difficult to commit to flexible retirement in January are the accrued pension issue and the future employment basis.”       

26 November
“Based on the recent benefit statement (again confirming 2/3rds final salary on early leaving)…my current view is that once the ER pension is clarified…I will take the ER pension benefit but continue to work full time…until the future is more certain…”    
28. He also requested in November flexible early retirement pension figures as at 1 December 2009 and 1January 2010 from Watson Wyatt, the administrators of the Scheme.    

29. When Mr W became a deferred member of the Scheme on 30 November 2009, he asked Watson Wyatt (in December) to take this into account when calculating the early retirement benefits available to him.
30. Mr W was unhappy that an “N/NS factor” had been applied to his early retirement pension. His complaint was not, however, upheld at both stages of the Internal Dispute Resolution Procedure (IDRP) for the Scheme.

31. Mr W was made redundant on 31 January 2010. His compromise agreement allowed him to continue pursuing his pensions complaint against both the Trustees and JACL.    
32. Having been notified by the Trustees of their decision at Stage Two IDRP in April 2010, Mr W decided to accept on a “without prejudice” basis the early retirement pension of £52,128 pa available to him in the Scheme backdated to 1January 2010 calculated as follows:

Early Retirement Pension = N/NS x P x (1 – ERF)



    = 31/37 x (2/3 x 109,796) x 0.85


   

    = £52,128 pa where
N = 31 complete years;
NS = 37 complete years

P = N/30 x FPS, subject to a maximum of 2/3 x FPS

FPS = £109,796

ERF = ¼ % per month prior to age 60 =¼ % x 60 = 15% = 0.15
33. He also made a complaint to JACL and was dissatisfied with the response given by them in January 2012.

Summary of Mr W’s position
34. Applying an “N/NS factor” to calculate his early retirement pension as at 31 January 2010 is inconsistent with the calculation basis specified on the November 1989 insert to the member guide for “Antony Gibb Employee Benefits”.     

35. He considers the member guide to be a fundamental part of his contract that created a 1/30ths of final pensionable salary benefit expectation at retirement and also on leaving early. 
36. His early retirement pension should therefore be determined in accordance with this member guide and not subject to any reduction by an “N/NS factor”. This would also be in line with the expectation created by the 2002 edition of the Scheme booklet for the ex-Gibbs section and, critically, the 2009 benefit statement which he received.

37. He has no recollection of receiving the internal memo (with the revised page for inclusion in the Employment Guide) from Antony Gibbs Pensions Services Ltd in April 1992. He believes that his former employer “did not deal with this matter with sufficient seriousness to ensure that the message was received, conveyed and accepted” by him in 1992.  

38. In his view, his position is supported by the fact that JACL never consulted him in 1992 about the introduction of an “N/NS factor” into the calculation of the pension available to him from the Scheme on early retirement or leaving service. If such consultation had taken place before its introduction, he would have sought assurances on the level of his accrual pension at that time.    

39. The respondents are trying to retrospectively reduce his pension benefit expectation contrary to employment and basic trust law.         

40. JACL is unwilling to accept responsibility for any pension shortfall under his employment contract as a result of the Trustees’ decision.

41. Mr W alleges that:

“The Gibbs Trustees had clearly not built into their rules appropriate documentation of the directors “new” (in 1989) 30ths of final pensionable salary benefit levels and associated leaving service, early retirement and revised maximum benefit implications relating to the post 89 pension regime, more than 10 years after these benefits came into effect. This…cannot be mitigated by the inaccurate wording of the December 1999 Side Letter.

The HSBC Trustees are clearly suggesting that the lack of accurate documentation has led them to decide that maximum benefit restrictions which relate to the old pre 1989 uplifted 60ths directors benefits should continue to be “…an implied term…” in the determination of post 1989 leaving service/ early retirement benefit provision for a completely different category of member and benefit accrual. At the Scheme merger date, the pre 1989 uplifted 60ths scale of benefits no longer applied…”             
42. He was unaware of the existence of the Side Letter until October 2009 and his early retirement planning was adversely affected by uncertainty over the amount of retirement pension potentially available to him.
43. His decision to take his deferred pension early in the Scheme was made prior to being made redundant and therefore not linked to any future employment with JACL.

44. In his opinion, the Trustees and HSBC Insurance Holdings Ltd (which sold HACL to JLT) should now accept full responsibility in this matter and, in particular, for the communication errors which have led to his pension expectation shortfall of around £10,100 (as at 1January 2010).
45. He is reluctant to reveal the name of a former senior executive who he says is still receiving a pension at a higher level in the Scheme and can prove this.
Summary of the position of HSBC Group (on behalf of JACL) 
46. As Mr W alleges that HSBC Insurance Holdings Ltd is partly liable for his financial loss, HSBC Group agreed with JLT that it should respond on behalf of JACL.  

47. To the best of their knowledge, there is no one left in the Scheme who is currently receiving benefits at an incorrect higher level. His allegation that there is still such a member is therefore unsubstantiated.   

48. Mr W does not have a right under his employment contract to be compensated for any perceived pension shortfall in the Scheme by JACL.

49. Mr W was not formally offered early retirement by JACL prior to being made redundant by them. They say that:
“Regardless of the extent of any prior work that Mr W may have put into early retirement planning, the fact remains that he did not take early retirement in January 2010 but was made redundant. Thus even (which is not accepted) if Mr W was basing those plans on an expectation of a particular level of benefit the redundancy situation negated all such plans…”   

50. His early retirement pension in the Scheme has been calculated correctly. The rules of the Scheme have always provided for an “N/NS factor” to be applied on early retirement. This was clarified in subsequent correspondence concerning the Scheme with Mr W such as the Side Letter. Since the “N/NS factor” was a pre-existing and express right of the Trustees, no change took place that required consultation with Mr W.         
51. The incorrect 2009 benefit statement sent to Mr W was prepared by HACL. It was based on an incorrect 2008 statement prepared by the Trustees which did not take into account the “N/NS factor”. A revised statement was issued in 2009, however, to make it clear to Mr W that the reduction factor did apply to his pension. They have apologised to him for any distress and inconvenience caused by their mistake.
52. Mr W has a duty to mitigate any perceived financial loss. He has not provided any evidence to demonstrate that he has taken reasonable steps to make up any shortfall to his pension (such as seeking alternative employment).   

Summary of the Trustees’ position

53. It is clear from the Side Letter incorporated into the Transfer Agreement that they must apply the “N/NS factor” to the early retirement pension available to Mr W.
54. The Trustees say that:

· the Gibbs Plan rules calculated pensionable service in accordance with a table which, by its nature, limits benefits to 2/3rds of Final Pensionable Salary; and

· by agreeing in the Side Letter to provide “normal” Gibbs Plan benefits to Mr W apart from the fact that his pension at NRD would be 1/30th of his final pensionable salary for each year of his pensionable employment, the in-built 2/3rds of final pensionable service limit continued to apply by implication even though the change in the accrual basis meant that it was no longer expressively in- built.    

55. They accept that Mr W was provided with incorrect higher early retirement pension figures in 2009 but this error was later rectified. There is no evidence to suggest that he had relied upon the incorrect statement to his financial detriment.

56. After carrying out a due diligence exercise, the pension of one senior executive member (equivalent to Mr W) was found to have been incorrectly calculated. They brought this error to the member’s attention and rectified it by reducing the pension to the correct level. They are unaware of any other member who is currently receiving the wrong pension in the Scheme.                     
Conclusions

57. One of the general duties of all occupational pension scheme trustees is to act in accordance with the trust deed and rules of the scheme and within the framework of the law. They therefore need to be acquainted with their own trust deed and rules, to establish the exact nature of the powers and duties conferred and imposed on them by their particular scheme, and the way in which those powers and duties are to be carried out.

58. The Gibbs Plan was amended on many occasions over the years but not all the changes were incorporated into a consolidating deed or other single document by the trustees of the Gibbs Plan. It is not unusual, however, even with large and well-established schemes that scheme documentation may sometimes not be in good order.  
59. When the Gibbs Plan was incorporated into the Scheme, the Trustees agreed, as detailed in the Transfer Agreement, to provide the former Gibbs Plan members with the same benefits which they would have received under the Gibbs Plan. As the 1986 Trust Deed and Rules for the Gibbs Plan had not been updated to take into account all the changes made to it up to the Merger Date (17 January 2000), the Trustees also had to refer to the Side Letter (after agreeing to give effect to the benefits summarised in Part B as specified in clause 3(d) of the Transfer Agreement) in order to calculate correctly the pension available to Mr W on early retirement.
60. Part B of the Side Letter contains a document showing explicitly that for members of the senior executive section of the Gibbs Plan their pension at NRD would be 1/30th of their final pensionable salary for each year of pensionable employment but if they retired early, an “N/NS factor” would be applied to reduce the pension available to them.  This document is consistent with the fact that the Trustees had to apply the “N/NS factor” in accordance with the provisions for early retirement shown in the Trust Deed and Rules for the Gibbs Plan. 
61. In my opinion, the Trustees had therefore carefully ascertained what exactly the trust deed and rules of the Gibbs Plan had to say about early retirement benefits before calculating the pension available to Mr W at 1 January 2010 correctly from the Scheme.    

62. Mr W considers the application of an “N/NS factor” to calculate his early retirement pension to be inconsistent with the calculation basis shown on the November 1989 insert to the member guide. I accept that the wording of the insert was not drafted very clearly and has led Mr W to wrongly conclude that the trustees of the Gibbs Plan had amended the early retirement rules for senior executive members to be calculated under the more generous provision for early retirement available in the post 1 June 1989 tax regime (which did not require the application of an “N/NS factor”). But I cannot ignore that he was subsequently sent an internal memo in April 1992 with a revised page for insertion in the member guide which lucidly explained how his pension would be calculated on early retirement, and in particular, showed that an “N/NS factor” would be applied. I note that Mr W says that he did not receive this memo at the time but I have seen no evidence which corroborates such a statement. 
63. In my view, the contents of the April 1992 memo and insert do not support his view that he was entitled to improved terms for early retirement in the Gibbs Plan.    

64. Furthermore, it is the Trust Deed and Rules of the Scheme and not the non-legally binding Scheme booklets which Mr W received over the years that determined the benefits available to him on early retirement. Indeed, the 1989 member guide contains a proviso stating that he should refer to the Trust Deed and Rules of the Scheme which describes in full the benefits available to him and overrules the non-legally binding Scheme booklets should there be any discrepancies. It had therefore been open to Mr W to research the early retirement option in more detail should he have wished to do so by obtaining a copy of the Trust Deed and Rules.
65. Mr W asserts that his complaint is supported by the fact that JACL never consulted him about the introduction of an “N/NS factor” into the calculation of the pension available to him from the Scheme on early retirement or leaving service. But in accordance with the Transfer Agreement, his early retirement benefits would be calculated in accordance the Trust Deed and Rules of the Gibbs Scheme which had always provided for an “N/NS factor” to be applied on early retirement/leaving service. I therefore concur with the view expressed by the respondents that there was no need for them to consult with Mr W about applying the “N/NS factor” since no change had taken place which required consultation.
66. Contracts for senior executive members can sometimes be drafted to include contractual rights to pensions between the member and his employer. However, I have seen no evidence to show that there are additional contractual terms between Mr W and JACL (rather than him and the Scheme).  
67. There is no dispute however that Mr W received incorrect early retirement quotations in 2008 and 2009. He should have been given the correct figures and the failure to do so is clearly maladministration on the part of both respondents.

68. The respondents can be expected to have realised that Mr W was likely to take a decision based on the information they provided. The evidence is clear that he was looking at early retirement from August 2009 onwards. But he was made redundant on 31 January 2010 before he formally applied successfully for early retirement to be backdated to 1 January 2010. In my view, this undid any plans which he may have made for early retirement relying on the incorrect pension figures.
69. There was, however, undoubtedly maladministration in providing inaccurate pension figures by the respondents and the discovery that they were wrong so close to his planned retirement will have caused Mr W some distress.

70. Although the maladministration identified has not, in my view, caused Mr W any injustice in the form of actual financial loss, it is clear that he has suffered distress and inconvenience as a result and I therefore make a direction below aimed at remedying that injustice. 
Directions

71. Within 28 days of the date of this Determination, the Trustees and JACL shall each pay Mr W £150 in recognition of the distress and inconvenience caused to him. 

JANE IRVINE 

Deputy Pensions Ombudsman

31 July 2013 
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