PO-168
PO-168

PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

	Applicant
	Mr Stephen Emson

	Scheme
	Teachers' Pension Scheme (the Scheme)

	Respondent 
	Teachers' Pensions


Subject

Mr Emson complains that Teachers’ Pensions allegedly failed to inform him on a timely basis that there would be an overpayment of his pension and tax free lump sum benefits when his pension sharing order (the Order) was eventually implemented in January 2010 following his retirement in September 2009. He therefore considers that Teachers’ Pensions is now unfairly seeking recovery of an overpayment of £8,120.94 from him which he says he has already irrevocably spent on purchasing a new car.   

The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld against Teachers’ Pensions.

I am satisfied that they made Mr Emson sufficiently aware that an overpayment of his pension and tax free cash would occur whilst implementing the Order before his telephone call on 30 September 2009. In my view, they are consequently entitled to recover the overpayment.

Teachers’ Pensions have conceded that they regrettably provided Mr Emson with incorrect information about the Order during the telephone conversation and offered him £250 compensation for any distress and inconvenience caused by their mistake. I consider their offer to be reasonable under the circumstances. 
DETAILED DETERMINATION

Background
1. According to section 29(8) of the Welfare Reform and Pensions Act 1999 (the Act), where a pension sharing order is made against an individual’s pension, it should be reduced and the ex-spouse becomes entitled to a pension credit from the “Transfer Day”. 

2. The “Transfer Day” is defined as the day on which the relevant pension sharing order takes effect and will be 21 days after the date of the order or the date of the decree absolute, whichever is the later.        
3. Regulation 5 of the Pensions on Divorce etc. (Provision of Information) Regulations 2000 provides for further information as prescribed for the purposes of section 34(1) (b) of the Act to be received by the person responsible for the pension arrangement before the pension sharing order can be implemented. 
4. In order to implement a pension sharing order, Teachers’ Pensions requires the following information:

· a copy of the Decree Absolute;

· “POD FS” form completed by the member;

· a copy of the former spouse’s birth certificate; and

· payment of the pension sharing charges

5. The pension sharing order is implemented within four months of receipt of all the required information backdated to the “Transfer Day.” 

Material Facts
6. Teachers’ Pensions sent Mr Emson a “Pensions on Divorce” (POD) information pack in October 2001.
7. In February 2002, they sent him another pack and also details of the current cash equivalent transfer value (CETV) available for pension sharing purposes, as requested. 
8. In April 2002, Mr Emson’s solicitors, (the Solicitors) sent Teachers’ Pensions a copy of the draft Order showing a pension share amount of 20%. Teachers’ Pensions responded by providing details of their requirements to implement it.    

9. Teachers’ Pensions subsequently received an unstamped copy of the Order made on 17 September 2002 and also a copy of the Decree Absolute dated 28 December 2001. The “Transfer Day” in accordance with the Act was therefore 8 October 2002, i.e. 21 days after the date of the Order.
10. After Teachers’ Pensions asked the Solicitors to provide them with the outstanding information to implement the Order (as shown in paragraph 4 above), they only received their pension sharing fees in October 2002 and were consequently unable to set up a pension debit for Mr Emson at that time. 
11. The Solicitors next contacted Teachers’ Pensions in June 2009. According to a telephone note made on 18 June, Teachers’ Pensions informed them that if Mr Emson retired before the Order was implemented, there would be an overpayment of his pension and lump sum which would have to be recovered. Teachers’ Pensions also reminded them of their remaining requirements to carry out the Order.   
12. In July 2009, Mr Emson decided to apply for early payment of his retirement benefits in the Scheme from 1 September 2009. The Solicitors sent him the “POD FS” form for completion with their letter of 31 July which said that: 

 “If you have already received your lump sum they will be clawing back part of that – give me a ring if you would like me to contact Teachers’ Pensions to explore the mechanics of this.”     

13. Mr Emson’s application was successful. Teachers’ Pensions sent him a statement showing that he was entitled to an early retirement pension of £7,747 pa (including the deduction for an amount he specified to be exchanged for an additional lump sum) and a tax free lump sum of £51,645 of which £22,724 represented his converted lump sum. The covering letter dated 10 September 2009 sent with the statement included the following proviso:

“Please note as the pension share order has not been implement (sic) yet there will be an overpayment of pension and lump sum on this award.” 

14. Teachers’ Pensions received all of the information needed to execute the Order on 23 September 2009. According to the Act, this was the “implementation date” and the Order had to be executed within four months of it.

15. Mr Emson telephoned Teachers’ Pensions on 30 September. According to the transcript of this telephone call, the contact centre operator (CCO), having spoken  with her supervisor, wrongly led Mr Emson to believe that he did not have to pay back the tax free lump sum (which he had already received) when the Order was executed. The CCO said that:
“…the pension share hasn’t been implemented yet so it’s not in place…if you were in receipt of your pension before the actual split is implemented, then you don’t pay the lump sum because it’s not part of the fund. If you go through a pension share after you’ve had the lump sum paid to you already, that doesn’t form part of the fund anymore so it can’t be included. You won’t need to pay any of the lump sum back.”               
16. Mr Emson used his tax free lump sum to partly cover a mortgage repayment of £60,000 in October 2009 (which incurred an early repayment charge of £950) and also to fund the purchase of a brand new car costing £20,850 (less £7,000 for the part exchange of his old car) in November 2009.
17. In January 2010, Teachers Pensions notified Mr Emson that the Order was implemented and 20% of the CETV of his benefits in the Scheme as at 8 October 2002 had been transferred to his ex-wife.  
18. They informed him in April 2010 that his pension and lump sum had been overpaid between 1 September 2009 and 3 March 2010 by £8,120.94  split as follows:   

Lump Sum:  £7,522.44
Pension:        £ 599.50
Total: 
       £8,120.94
19. Teachers’ Pensions asked Mr Emson to return the overpayment. He was unhappy with their decision and sought the assistance of the Pensions Advisory Service (TPAS) in this matter. His appeal was unsuccessful at both stages of the Internal Dispute Resolution Procedure (IDRP) of the Scheme. 

20. The Solicitors wrote to TPAS on 8 July 2011 to informed them that:
· it was their mistake that there had been no progress implementing the Order until 2009;
· after informing Mr Emson of their error, he told them that early retirement might be available to him;
· they estimated the reduction to his retirement benefits in the Scheme after pension sharing for him;
· Mr Emson wished to discuss the early retirement offer and the impact of pension sharing on his benefits with his ex-wife before accepting it; and
· it was not until July 2009 that his ex-wife confirmed that she insisted on receiving a share of his benefits available from the Scheme.
In their letter to TPAS, the Solicitors also said that:

“…I explained that it would be likely to mean there would be a claw back as he (Mr Emson) indicated that his pension was already in payment – I advised that although any overpayment of the monthly pension could be recouped from future months he should be aware Teachers’ Pensions would probably recoup some of the lump sum.”     

Summary of Mr Emson’s position  
21. At the time he received the letter of 31 July 2009 from the Solicitors, he had not yet been paid his tax free lump sum. According to this letter, there would be no claw back of his lump sum which supports the incorrect advice given to him by the CCO during the telephone call on 30 September 2009 to Teachers’ Pensions.

22. He made the call after returning from a holiday to seek clarification on the “suggestion of overpayment” in their letter of 10 September.  

23. The CCO did not inform him during their conversation that she was not trained to give professional advice on pensions on divorce. 
24. It is reasonable for him to expect that the professional advice which the CCO gave to his questions would be:

· correct and accurate; and

· the same regardless of whether they were provided by letter or during a telephone call which had the advantage of being “interactive and more up to date”.
25. If the nature of his questions was above the remit of the CCO she should have asked him to submit them in writing to Teachers’ Pensions. Furthermore, the supervisor of the CCO should have instructed her not to respond to his questions verbally.
26. It should not be necessary for him to tell the CCO and her supervisor how to answer his questions. They had access to all relevant and up to date information in their case file for him. At the time of the telephone call, he therefore considered it best for the CCO to examine the case correspondence uninterrupted by him before responding to his questions correctly.     
27. The incorrect advice “confidently” given by the CCO (with the backing of her supervisor) as evidenced by the transcript of the telephone call dispelled the earlier information given by Teachers’ Pensions in their letter of 10 September that his benefits would be overpaid and some of it would have to be recovered from him. He therefore had no reason whatsoever to have reasonably known that his benefits had been overpaid.  
28. He also says that:

“If I had received the correct information from Teachers’ Pensions regarding my query due to the pension share, then I would have still paid off the same amount of mortgage…

There was nothing wrong with my previous car to warrant selling it. It was comfortable and reasonable economical and only four years old…The order for my new car was placed in mid-November…This is the first time I have allowed myself the luxury of purchasing a new top of the range model. My decision to purchase the car was based on the incorrect information from Teachers’ Pensions.

Should the information have been correct from Teachers’ Pensions regarding the overpayment then I would most certainly have kept my old car...
If there had been any doubt during or after the telephone call, I would have sought further clarification… Teachers’ Pensions need to acknowledge the severity of the situation…It concerns me that Teachers’ Pensions took so long to provide me with figures of overpayment – well after ordering the car. Their letter of 23/4/2010 detailed the breakdown of this overpayment. There was never any indication of the order of size of any possible claw back before I purchased the car.

I maintain that my financial losses due to Teachers’ Pensions incorrect advice are irrevocable. I also maintain that I have undoubtedly proved such losses.”        

29. The dispute is between him and Teachers’ Pensions. The consequences of recovery from a public fund should not influence the outcome of his complaint.  

Summary of the position of Teachers’ Pensions   
30. They concede that the advice which the CCO gave Mr Emson during the telephone call on 30 September 2009 was incorrect and have apologised to him for the error.
31. They accept that he has suffered distress and inconvenience as a result of the mistake made. In recognition of this, they offered him a compensation payment of £250 as a gesture of goodwill which he has declined.   
32. In accordance with the Act, when Mr Emson became a pensioner in the Scheme, his ex-wife was entitled to part of his tax free retirement lump sum because the effective date of the Order was before his early retirement date.       
33. The CCO was trained to handle queries of a general nature but was not a specialist in pensions on divorce matters and could not therefore have given professional advice to Mr Emson.

34. The CCO was aware that the Order had been received after Mr Emson’s early retirement date but overlooked its considerably earlier effective date. At the time of the telephone call, the CCO believed that, as the Order had not yet been implemented, the pension credit would not carry an entitlement to a retirement lump sum.   

35. Mr Emson did not explicitly mention their letter of 10 September 2009 during the telephone call which he asserts had prompted it. If he had, the true position would have come to light during the call and the CCO would then have provided the correct information. In their view, he should have at least told the CCO that the advice which she gave him contradicted the information in the letter.  
36. Mr Emson should have submitted his questions to them in writing rather than verbally.
37. They are obliged to request that the overpayment is repaid (regardless of how it occurred) because the Scheme is a public fund.

38. Mr Emson signed a declaration when he applied for early retirement stating that he understood that any overpayment of his benefits would be recovered.

39. There is no evidence that Mr Emson relied on the incorrect advice to purchase the new car. He has consequently not proved that he changed his position in accordance with common law.
40. They say that:

“…Mr Emson should have been aware from the information issued to him through the Solicitors and provided by Teachers’ Pensions, that the Order set out that 20% of the CETV from the “Transfer Day” would be used to provide a pension entitlement for his ex-spouse from which date…there would be an overpayment of pension and lump sum. It would therefore appear unusual, having received contradictory information in a phone call, to have accepted this contradictory information without question or reference back to the previous information provided.”         

41. They will consider offering a longer repayment period than six months if he completes a “Statement of Income and Expenditure” for them and provides supporting documentation proving that earlier repayment would cause him financial hardship. 
Conclusions
42. There is no dispute that Teachers’ Pensions wrongly informed Mr Emson during the telephone call of 30 September 2009 that he did not have to pay back any of the tax free lump which he received from the Scheme on his early retirement as soon as the Order was implemented. He should have been given the correct information by the CCO and the failure to do so is clearly maladministration on the part of Teachers’ Pensions.

43. However, this finding, in itself is not enough to enable me to uphold the complaint. I also need to be satisfied that Mr Emson incurred a loss as a direct consequence of that maladministration.
44. Although Mr Emson received incorrect details about his retirement benefits during the telephone conversation, it does not confer on him a right to the higher benefits erroneously quoted. However, if he acted to his detriment based on the reasonable belief that the higher figures were correct, then he may be compensated for the harm.
45. Teachers’ Pensions contends that Mr Emson ought reasonably to have known from the information which they provided him (via the Solicitors) prior to his telephone call with the CCO that there would be an overpayment of his pension and lump sum which would have to be returned. I agree. 

46. They notified the Solicitors on 18 June 2009 that if Mr Emson retired before the Order was executed then this would happen. The Solicitors tried to convey this information to Mr Emson in their letter of 31 July 2009. They should arguably have done this more precisely so that the information supplied could not be open to interpretation. But I consider that any notion which Mr Emson may have had that Teachers’ Pensions would not claw back part of his lump sum ought to have been dismissed after reading the letter of 10 September which stated bluntly that there would be an overpayment of his pension and lump sum since the Order had not yet been implemented. 
47. Mr Emson contacted Teachers’ Pensions to ask some questions about the contents of this letter but the answers provided by the CCO contradicted what was shown in it, in particular that there would be an overpayment of his benefits. In light of this, if Mr Emson had read the letter carefully, I consider it reasonable for me to expect that he would have pointed this out to the CCO during the conversation and it was therefore somewhat rash of him to accept what she said to be correct without further questioning. 
48. Mr Emson might not have fully understood the information which Teachers’ Pensions had provided in the letter of 10 September. But he was informed unequivocally in it that there would be an overpayment of his benefits and Teachers’ Pensions are not responsible for him not understanding what he was told.
49. Teachers’ Pensions has a right to recover the overpayment. Indeed, Mr Emson signed a declaration stating that he understood this when he applied for early retirement. In some circumstances where an overpayment has arisen as a result of a mistake there will be a defence to an action for recovery (for example, if Mr Emson had entered into an irreversible financial commitment in the belief that his pension and tax free cash benefits were more than he was entitled to).
50. Mr Emson argues that the overpayment cannot be recovered because it arose as a result of maladministration by Teachers’ Pensions and that he has changed his position, claiming that the overpayment was spent on a new car. But Mr Emson can have no defence to the recovery of the overpayment if, with ordinary diligence, he should reasonably have known that the overpayment was being made. On the balance of probabilities, I find that to be the case.

51. Teachers’ Pensions have offered Mr Emson £250 as compensation for the distress caused by their mistake. I would not direct more than that, given that it ought to have been identified by Mr Emson during the telephone call.
52. Teachers’ Pensions have suggested that repayment be made over time.  I am sure that they will take Mr Emson’s circumstances, and the fact that the overpayment was their mistake, into account in coming to a suitable arrangement.  I do not uphold Mr Emson’s complaint.

Jane Irvine 
Deputy Pensions Ombudsman 

10 September 2013 
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