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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Applicant
	Mrs C Wallace  

	Scheme
	AstraZeneca Pension Fund (the Scheme)

	Respondent
	1. AstraZeneca Pensions Trustees Ltd (the Trustee)
2. AstraZeneca UK Ltd (AstraZeneca)


Subject

Mrs Wallace complains that AstraZeneca, her former employer, and the Trustee rejected her application for an ill health early retirement pension.
The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against both respondents.  The process which led to Mrs Wallace’s application being rejected was faulty in several respects.

DETAILED DETERMINATION 

Material Facts 

1. Mrs Wallace worked for AstraZeneca for approximately 20 years until 21 August 2009. From 22 July 2008 Mrs Wallace was on sick leave. She was recommended for an incapacity pension in December 2008. 

2. Mrs Wallace is a “protected member” of the Scheme having joined the Scheme before a change in the rules on 1 July 1996. This means that the more beneficial of the two sets of rules relating to eligibility for an incapacity pension applies to her.  I describe these as “the Pre-96 Rules” and “the Post-96 Rules” below.

3. Under the Pre-96 Rules there were two conditions under which incapacity pensions could be awarded.  The first was more restrictive than applying under the Post-96 Rules, being a test of whether the person could work in any capacity and it is not relevant to Mrs Wallace.  The second was less restrictive than the Post-96 Rules.  The resulting pension seems to have been referred to as an “Incapacity pension” as distinguished from a “Serious Incapacity pension” being that payable under the Post-96 Rules. The rules themselves are set out below.

4. The Pre-96 Rules

“Rule 19. – Benefit 3 (Payable only where no Benefit 3A is payable)

(A) 
Qualifications for a Pension

A Benefit 3 pension will be payable to a Contributing Member to whom all the following qualifications apply:-

(i) The Contributing Member must have left the employment of a Contributing Company by reason of permanent incapacity arising from physical injury or ill-health. The Trustee will grant a Benefit 3 pension only if no pension is payable under Rule 20, and normally only if they are satisfied that the physical injury or ill health from which the Contributing Member is suffering is likely to incapacitate him permanently or for an indefinite period from doing his ordinary work. The Trustees may obtain a report from a qualified medical practitioner approved by them to that effect. The Trustees may also pay regard to any medical report obtained by the Contributing Member but the decision of the Trustees shall be final.

…

PROVIDED THAT if he left the employment of the Contributing Company on or after 6th April 1975, the pension will only be payable if he so requests and will then be paid to him in lieu of any other pension payable to him under the Rules.

…

(D) 
Reconsideration of Pension by the Trustees

(i)
A Benefit 3 pension is liable to be reconsidered at any time by the Trustees and if at any time the Trustees require him to do so, the Pensioner must submit himself to a medical examination.  If, as a result of such a medical examination, the Trustees consider that the Pensioner is capable of resuming his ordinary work either with a Contributing Company or elsewhere, they may at their discretion either discontinue the payment of pension entirely or may suspend it for such period as they may think fit, or reduce the amount of the pension either permanently or temporarily, and generally they may deal with the case in such manner as they consider in all the circumstances to be fair and reasonable.”

5. The Post-96 Rules

““Incapacity” is defined as physical or mental incapacity which is certified by the medical officer of the Principal Employer to be such that it will permanently or indefinitely prevent the Member from the following:

(i) his or her normal occupation; and 

(ii) any occupation which is comparable to his or her normal occupation for which the member could reasonably be retrained.”

Rule 5.2 states that:

 “A member who leaves service before Normal Pension Date on account of Incapacity and who was contributing and/or receiving credits/to a Retirement Account will be entitled to benefits as described in Rule 5.1.

There will be added to the Member’s Retirement Account a further credit of 12% of the Member’s Final Pensionable Pay for each year of Pensionable Service which the Member could have completed up to Normal Pension Date (subject to a maximum of 20 years)…”

6. According to the Trustee, as described to my office, for a protected member, consideration as to qualification for benefits on incapacity is dealt with under both sets of rules at the same time. A member who qualifies under the Post-96 Rules will receive the better of the benefits under the Post-96 and Pre-96 Rules.  A member who qualifies under the Pre-96 Rules will receive the benefits under those rules.

7. In July 2008 Mrs Wallace was assessed on self-referral by one of AstraZeneca’s medical officers, Dr Hutton. Dr Hutton advised Mrs Wallace’s line manager that she was not fit for work and referred her to her GP, Dr Stirling, who provided a sick note for one month.

8. Mrs Wallace was subsequently referred to AstraZeneca’s Occupational Health Department by her line manager. In July and August 2008 she had two appointments with Dr Shackleton, an occupational health physician, whose opinion was that she was not medically unfit for work and that long term sick absence was not an appropriate way to deal with her case.

9. Mrs Wallace was assessed by Dr Teasdale, Chief Medical Officer of AstraZeneca, on 9 September 2008. He assessed her as suffering from anxiety and the occasional panic attack. He was concerned she might also be suffering from clinical depression. He referred her to Dr Capstick, consultant psychiatrist.

10. Following an initial appointment, on 2 October 2008 Dr Capstick wrote a three page letter to Dr Teasdale.  She concluded that Mrs Wallace should be on sick leave. On 4 December she wrote again to Dr Teasdale saying that she “would strongly support retirement on the grounds of ill-health…” 

11. On 12 December 2008 Dr Teasdale completed a medical certificate headed “AstraZeneca Pension Fund”.  It had two sections, Section A requiring certification consistent with the definition in the Pre-96 Rules and Section B requiring certification in line with the Post-96 Rules.  Dr Teasdale completed section A, certifying that Mrs Wallace was suffering from chronic clinical depression likely to incapacitate her permanently or for an indefinite period from doing her ordinary work. He recommended a review in two years.  He left Section B blank (indicating that she did not meet the relevant definition).  The form said at the top, in bold and capitals, “TO BE COMPLETED BY THE COMPANY MEDICAL OFFICER ONLY”.

12. This certificate was disregarded on the grounds that Dr Teasdale and Mrs Wallace had worked together over a number of years.  (Mrs Wallace’s evidence is that they met very infrequently – for some of the time they worked in separate buildings and that she did not report to him.)  A decision was made, I am told, by Ms B, who was the “UK occupational health lead” at AstraZeneca, to refer the matter to Dr Poole, an independent occupational health consultant. I am told that there is no written record of the decision not to accept Dr Teasdale’s certificate or of the reasons for that decision, nor is it clear exactly when it was made. However, Dr Poole was instructed by Ms B on 26 May 2009. 

13. Ms B enclosed Dr Hutton’s report, Dr Shackleton’s reports and Dr Capstick’s reports of October, November, December 2008 and January 2009 and said:

“AstraZeneca requires a further assessment as to whether Cathy meets the criteria for the provision of Failure of Health Pensions benefits. I would therefore be grateful if you could provide a full assessment of Cathy’s current situation and specifically your opinion as to whether Cathy fulfils either of the criteria set out below…Please confirm whether your assessment is that Cathy fulfils either of the following criteria:

Serious incapacity – physical or mental incapacity…that will permanently or indefinitely prevent the member from following his or her normal occupation; and any occupation which is comparable to his or her normal occupation for which the member could be reasonably retrained.

Incapacity – physical injury or ill health from which the contributing member is suffering which is likely to incapacitate him permanently or for an indefinite period from doing his ordinary work.”

Ms B enclosed a certification form and asked Dr Poole to complete Section A or Section B if Mrs Wallace qualified under either definition.

14. Mrs Wallace saw Dr Poole on 3 July. He wrote a report dated 28 July 2009 (issued after a draft version had been seen and commented on by Mrs Wallace and Dr Teasdale whose view was supportive of her). He said:

“Unlike Dr Capstick I did not find Mrs Wallace to be depressed and in any case her good functional ability would indicate good cognitive functioning. Whilst I have great sympathy for the predicament in which she finds herself I am unable to confirm that she is permanently incapacitated from doing her job or a comparable job on a permanent basis, that is, until the Company’s usual pensionable age of 62 years.

…If the demands of the part-time job in the occupational health department were to be too much for her on account of its structure and resources, I would expect a company the size of AstraZeneca to find her work in another department that makes use of her transferrable skills.

I do not believe therefore that she meets the criteria for either Serious Incapacity or Incapacity as defined.”

15. The Trustee seems to have regarded this as inadequate for its purposes.  On 12 August the secretary to the Trustee sent an email to Dr Cosgrove, a Consultant Occupational Health Physician.  She said:

“I have been given your name by [Ms B] of Occupational Health.

Please see below medical advice obtained in respect of Catherine Wallace in connection with her request to be considered for a failure of health pension.

As the individual appointed by the Company to advise the Trustee of the AstraZeneca Pension Fund in this matter as the ‘medical officer’ under the Rules, I would be grateful if you could consider the attached and confirm whether or not, in your opinion, this member should be granted an incapacity pension. The certificate you would be required to complete as the medical officer in this case for the Trustee to put a failure of health pension into payment is attached”

The same day Dr Cosgrove replied:

“I note the report from Dr Poole who is an internationally regarded expert in this topic and concur with his opinion: she should not be granted an ill health pension as there is no medical reason for her to not return to work now or in the future.

Do you want me to complete a certificate and send it to you in the post as well?”

16. Following a review meeting on 21 August 2009, AstraZeneca wrote to Mrs Wallace on 25 August 2009 advising her:

“You have been absent from work since the 22nd July 2008, and in February 2009 a ‘Failure of Health’ application was submitted. Unfortunately this application was not successful as the medical information received indicated that your medical status does not meet the criteria for either Serious Incapacity or Incapacity as defined by the Pension Trustees. You do have the right to appeal against this decision and I have enclosed some information on this process with this letter.”

17. The letter went on to confirm dismissal on the grounds of Mrs Wallace’s “inability to return to work for personal reasons”. I have not seen any notes of the review meeting and the Trustee has written stating that it is likely that no notes were taken. 

18. Following this meeting, Mrs Wallace wrote to AstraZeneca. I have not seen a copy of this letter or the response. In a letter to my office of 14 September 2012 the Trustee says:

“… [Mrs Wallace] was dismissed from the Company on the grounds of inability to work on 25 August 2009. Mrs Wallace appealed this decision on 25 September 2009. Following the advice of Dr Martin Cosgrove that Mrs Wallace did not satisfy the test for incapacity under the Fund Rules, the Trustee rejected Mrs Wallace’s appeal. Mrs Wallace appealed the decision not to award her incapacity pension through the Fund’s IDRP [Internal Dispute Resolution Procedure] on 12 November 2009.”

19. The IDRP called for the first stage decision to be made by “the Pensions Manager”. The matter was dealt with by Mr C who was described as the “UK Benefits Lead”. On 3 December 2009 he rejected her appeal stating:

“Dr Martin Cosgrove…has confirmed to me that, in making his original assessment that you did not qualify for an ill-health retirement pension, he took account of all relevant information. I have specifically asked him to consider the information you provided with your letter dated 12th November 2009 including the letter from Dr Capstick dated 25th September 2009 and the letter from Dr Stirling date 8th October 2009 as these are later than the date on which the original assessment was received from Dr Cosgrove. He has confirmed he has taken account of all the information you provided and his original assessment remains unchanged in that you do not qualify for an ill-health retirement pension.”

20. Mrs Wallace appealed under stage two of the IDRP on 18 January 2010. The Trustee decided to seek a further medical view and appointed an independent medical review panel consisting of Dr Ray Quinlan, an occupational health physician, and Dr Ian Rogerson, a consultant psychiatrist specialising in adult mental health. In a letter to Dr Quinlan on 6 April 2010, the Trustee’s secretary wrote asking for them to review Mrs Wallace’s case, enclosing many of the reports referred to above and saying:

“I would be grateful if you and Dr Rogerson could provide a full assessment of Mrs Wallace’s current situation and specifically provide your opinion as to whether you believe she satisfies the test under the Pension Fund rules to receive a Failure of Health Pension, that test being:-

physical injury or ill health from which the contributing member is suffering which is likely to incapacitate him permanently or for an indefinite period from doing his ordinary work.”

21. Dr Rogerson met Mrs Wallace on 15 June 2010 and he provided her with a copy of his draft report dated 9 September 2010. Mrs Wallace considered that there were factual errors in the report and therefore did not consent to disclosing it to the Trustee. On 15 October 2010 Dr Quinlan wrote to the Trustee saying that in the absence of independent psychiatric opinion, there was insufficient evidence to take the view that Mrs Wallace met the incapacity test. Dr Quinlan also noted that without the independent psychiatric opinion, an in-person consultation would not be helpful.

22. The Trustee considered the matter on 16 June 2011 and concluded that Mrs Wallace did not meet the criteria for a failure of health pension. The Trustee wrote to Mrs Wallace on 20 June 2011:

“After considering all the relevant medical evidence in relation to your complaint, the Trustee concluded that it had insufficient evidence to be satisfied that you met the relevant test under the Fund Rules.

Therefore, the Trustee was unable to uphold your complaint and, in the absence of satisfactory evidence, is unable to grant an incapacity pension under the Rules.

Should you be prepared to consent to the release of the medical report prepared by Dr Rogerson for the purposes of enabling the Trustee’s independent panel to form a view based on all the medical evidence as to whether you meet the relevant test under the Rules, the Trustee would be prepared to review its decision. However, until such time as the Trustee receives the evidence it requires to satisfy itself whether or not the test under the Rules is met, no incapacity pension can be paid.”

Summary of Mrs Wallace’s position

23. It is not correct to say that she and Dr Teasdale worked closely together.

24. Dr Capstick’s evidence has been given insufficient weight in comparison to other reports. Dr Capstick held extensive sessions with her over a period of 14 months, whereas Doctors Cosgrove and Quinlan have not seen her at all and Doctors Shackleton, Poole and Rogerson have not spent more than 45 minutes assessing her.

25. The only period during which assessment should be made is the second half of 2008, when she was recommended for an incapacity pension. After this period she had left AstraZeneca and, whilst still ill, was slowly improving and regaining her health.

26. Mrs Wallace considers that the Trustee has not followed a fair procedure and that she has suffered unnecessary stress during a protracted appeal process.

Dr Teasdale’s evidence

27. Mrs Wallace obtained a statement from Dr Teasdale, who is now retired.  I have taken it into account in relation to process. I have not treated him as an expert witness in relation to health or other matters. As is material, he said:

· he was the only person permitted to complete certificates for the purpose of awarding ill-health pensions; he was the only medical member of the pension scheme’s administrative committee; it had recently confirmed that he was the only person that it wished to complete certificates;

· there were three people who made the decision not to accept the certificate he signed, being Ms B, a person he says was from “Health, Safety and Environment” and an HR officer;

· Dr Cosgrove was a contractor paid for sessions worked at AstraZeneca.

Summary of the Trustee’s and AstraZeneca’s position  
28. The term “medical officer of the Principal Employer” is not defined in the Rules. In the case of Mrs Wallace the medical officer was Dr Cosgrove. The Principal Employer decided that Dr Teasdale should not be its medical officer for the purposes of Mrs Wallace’s case; the reason for this was that Mrs Wallace worked closely with Dr Teasdale over a considerable period and was, consequently, known personally to him.

29. The fact that Dr Teasdale wrote to my office at Mrs Wallace’s request emphasises that they were well known to each other. 
30. Dr Cosgrove did not certify Mrs Wallace as meeting the definition of incapacity. Under the Post-96 Rules, the Trustee does not have discretion.

31. Under the Pre-96 Rules the Trustee must ultimately be satisfied on the evidence that Mrs Wallace meets the relevant test. The Trustee is not obliged to pay regard to any medical report obtained by the member. However, the Trustee has taken into account the reports of a number of medical experts and, based on these reports, is unable to conclude that Mrs Wallace meets the criteria for incapacity. In this regard the Trustee notes that Dr Stirling is Mrs Wallace’s GP and her medical opinion was obtained by Mrs Wallace. Dr Teasdale worked closely with Mrs Wallace and it was he who commissioned the report from and liaised with Dr Capstick. As a result, the Trustee decided to consult Dr Poole. Dr Poole’s opinion was supported by Dr Cosgrove and concurred with that of Dr Shackleton. Therefore the Trustee has had regard to the medical advice of a number of experts, which it considered appropriate in the circumstances.

32. At stage two of the IDRP the Trustee set up an independent medical panel in order to give a balanced, joint opinion. The Trustee continues to be happy to reconsider Mrs Wallace’s application if she will consent to the release of Dr Rogerson’s report, or meet with him again so that a revised report can be released to the Trustee.
33. Very late in the investigation process the Trustee made the following additional submissions.

34. It is beyond dispute that the Trustee has never, at any stage, satisfied itself: “that the physical injury or ill-health from which the Contributing Member is suffering is likely to incapacitate [her] permanently of for an indefinite period from doing [her] ordinary work”. It is also beyond dispute that the Trustee has not: “obtained a report from a qualified medical practitioner approved by [it] to that effect”. In this connection, Trustee has approved neither the appointment of Dr Teasdale nor the appointment of Dr Capstick for the purpose of providing a medical report for Mrs Wallace.
35. Dr Teasdale was never at any time approved by the Trustee for the purpose of Rule 19. Dr Teasdale’s certificate was not requested by the Trustee and the certificate was never even forwarded to it. Had it been suggested to the Trustee that it should approve Dr Teasdale for the purpose of providing a report in relation to Mrs Wallace, it clearly would have declined this suggestion. The reason for this is because Trustee is firmly of the view that Dr Teasdale and Mrs Wallace were well known to each other.

36. Dr Teasdale was not the only person permitted to complete certificates for the purpose of Rule 19. The Trustee’s records contain many such certificates signed by other medical officers; indeed, these records suggest that it would have been unusual for Dr Teasdale to have signed a certificate for the purpose of Rule 19.

37. Under Rule 19, it was incumbent on Mrs Wallace to request a pension. No such request was received by the Trustee; indeed, the Trustee only became aware of Mrs Wallace’s case at the point it received her stage one IDRP complaint. At that point, and in order to offer swift resolution of Mrs Wallace’s case, the Trustee did effectively approve Dr Cosgrove for the provision of a report in the terms of Rule 19. This report, based on the earlier findings of Dr Poole, did not find Mrs Wallace to be suffering from “physical injury or ill health incapacitating her from doing her ordinary work” and, the Trustee did not satisfy itself that Mrs Wallace was entitled to the benefit. The Trustee’s view is that there is little to be gained by analysing Dr Cosgrove’s report (or indeed Dr Poole’s report) further. 
Conclusion
38. My role is to consider whether the correct process has been followed in assessing Mrs Wallace’s application for an incapacity pension. I have found it very difficult to establish what went wrong in this case and why, although as will become clear, it is my view that the process clearly did not work properly. At the heart of it seems to be that the separate obligations of Astra Zeneca and the Trustee were not identified, and that a process was designed that did not fit the Rules and which allowed for Trustee decisions to be made apparently on their behalf and without their knowledge.  In this particular case it has not helped the investigation that my office received joint representations from Astra Zeneca and the Trustee. Further, understandably perhaps given the lapse of time when there is little written evidence of past decisions, the submissions have been made with hindsight.
39. The Trustee now notes that under the Pre-96 Rules Mrs Wallace had to make a request for a pension and no request was received from her.  I do not know what to make of that submission. The process started in late 2008. The standard form that Dr Teasdale and Dr Poole used was designed to accommodate the criteria under the Pre-96 Rules as well as Post-96. If the Trustee needed an application in some particular format from Mrs Wallace it should have been asked for over five years ago. It is quite clear that the requirement for an application must be treated as having been met,
40. The Pre-96 Rules require that the Trustee must be satisfied that Mrs Wallace was suffering from a physical injury or ill health which incapacitated her from permanently or for an indefinite period from doing her ordinary work. The Trustee could obtain a report from a qualified medical practitioner and could also pay regard to any medical report obtained by Mrs Wallace. 

41. Neither AstraZeneca nor their medical officer had any role to play under the Pre-96 Rules, unless the Trustee chose to regard a report from the medical officer of AstraZeneca as being “a report from a qualified medical practitioner approved by them” obtained by the Trustee.

42. And neither AstraZeneca corporately nor the Trustee had a decision making role under the Post-96 Rules. The Trustee is bound to pay a pension if AstraZeneca’s medical officer certifies accordingly. 

43. My first concern about what happened in this case is that it is almost wholly unclear in what capacity the various medical advisers were giving advice and to whom they were giving it at several stages in the process.

44. First, Dr Teasdale completed a certificate, Part A of which would perhaps have acted as a report to the Trustee under the Pre-96 Rules (if a very slender one). Part B would, if he had thought it applicable to Mrs Wallace’s state of health, certainly have amounted to a certificate under the Post-96 Rules (though in fact he did not).  And if Part A was intended to be a report to the Trustee – or even a trigger for them to consider obtaining such a report – it never reached them because it was apparently rejected by Ms B.  It is not clear whether she had any authority to reject it, or whether she involved anyone else (in particular anyone with delegated authority from the Trustee – although I assume not, since the Trustee now says it knew nothing about the application at the time).

45. Ms B commissioned a report from Dr Poole and asked him to consider the criteria in both Pre-96 Rules and the Post-96 Rules. That was obviously defective, at least in relation to the Post-96 Rules. Dr Poole was not the medical officer of AstraZeneca.  He could not certify under the Post-96 Rules, therefore; although Ms B thought that he could since she sent him the relevant form. (But anyway there was no obvious need to ask for a reconsideration of entitlement under the Post-96 Rules as Dr Teasdale had himself not thought that Mrs Wallace would qualify.)  Dr Poole could have provided a report to the Trustee in relation to the Pre-96 Rules if Ms B had had authority to obtain one from him on the Trustee’s behalf.

46. The Trustee says that the first time it knew of the application was at the first stage of the IDR process.  That suggests that something had indeed gone wrong with its delegations. The form asked for the medical officer’s opinion under both sets of criteria. One might ask what the point of asking about Pre-96 criteria was if the person dealing with the form was not doing so on behalf of the Trustee. As noted above, Ms B seems to have dealt with it, apparently without authority. The only inference I can draw is that the process was designed within Astra Zeneca without properly identifying what decisions needed to be made with Astra Zeneca’s authority and what with the Trustee’s authority. As a result it was possible for decisions to be made about entitlement without the Trustee’s knowledge.
47. It seems that the Trustee recognised that there was a defect in that Dr Poole could not be regarded as the medical officer of AstraZeneca and it was for that reason that Dr Cosgrove was approached.  He was to be treated as the medical officer of AstraZeneca which would enable certification under the Post-96 Rules.  Presumably his report would also have been regarded as a report to the Trustee for the purposes of the Pre-96 Rules if the Trustee had distinguished the need for one. That is certainly what the email to him requesting him to act implies.
48. That leads me to my next concern: the role of “the medical officer of the Principal Employer” and who should have been regarded as such.  The Trustee says that the term has no specific meaning.  It says that for this purpose Dr Cosgrove was the medical officer of the Principal Employer.  But it is clear from the wording (in particular the use of the definite article) that the certification should not be carried out by any medical officer.  The fact that it is “the” medical officer suggests the most senior medical member of the Principal Employer’s staff, if there is more than one.  And the form that Dr Teasdale completed supports that, with its reference to only being completed by “the company medical officer”.  The Trustee says it is advised that the medical officer can be appointed from time to time.  I am sure that is right.  But when Dr Teasdale gave his certificate, he was the person so appointed.  Dr Cosgrove’s purported appointment was for the sole purpose of reviewing Mrs Wallace’s case. There is no record that he was in fact properly appointed as the company medical officer.

49. Dr Teasdale not only says that he was the person who habitually completed such certificates, he says that he was the only person who was permitted to sign them.  That would be consistent with his title of “Chief Medical Officer”. The Trustee says that Dr Teasdale was never approved for the purpose of the Pre-96 Rules and he was not the only person permitted to complete certificates. If there were certificates completed by other people for the Post-96 Rules that may not have been correct. But more to the point, whoever completed a certificate for the purpose of the Post-96 Rules was, because of the form, also regarded as able to, in some way, approve, or at least advise on, a Pre-96 Rules pension. So the question of the Trustee approving Dr Teasdale specifically for Pre-96 Rules purposes did not arise, and, I suspect, would never have arisen if the certificate had not been rejected.

50. I can see that there could be circumstances in which a conflict of interest would suggest that Dr Teasdale should recuse himself or be recused.  But in this case he evidently thought himself competent to certify under the Post-96 Rules (though he did not do so).  There is no record of exactly who decided his opinion should be set aside and substituted, nor why nor when.  From his evidence it is clear that he did not think he was conflicted.
51. The Trustee says it would have rejected a report from Dr Teasdale. First, my suspicion is that if the form had been accepted by Ms B, then the Trustee would never have known anything about it.  The process seems to have been for the completed form to amount to approval for the pension to be paid. As I said earlier, I have not found it easy to get to what the faults in the process were; neither the Trustee nor Astra Zeneca has properly explained what was supposed to have happened, though not for lack of opportunity.
52. But at the first stage of the IDR procedure, Dr Poole was evidently not regarded by the Trustee as able to fill Dr Teasdale’s shoes, though when Ms B instructed him she evidently thought he was (she sent him a blank certificate).  The Trustee approached Dr Cosgrove and, in effect, told him that he was the medical officer of AstraZeneca.  (I note that once again, the provision of a report for the purpose of the Pre-96 Rules seems to have gone along with acting as the medical officer for the purpose of the Post-96 Rules.) That “appointment” seems to have been a hastily arranged sticking plaster over the fact that advice had been taken from Dr Poole who had no standing under the Post-96 Rules.  In effect Dr Cosgrove rubber-stamped Dr Poole’s findings.  He did not see Mrs Wallace and he did not see any evidence other than Dr Poole’s report.  

53. In terms of the outcome of the complaint, strictly very little turns on who should have been regarded as the medical officer.  The medical officer was only needed to certify under the Post-96 Rules, which Dr Teasdale had not done in the first place.  The fact that Dr Cosgrove did not do so either (based on Dr Poole’s opinion) makes no difference, therefore. 

54. But in terms of process, there was a serious muddle.  The medical officer was also apparently regarded as reporting to the Trustee on qualification under the Pre-96 Rules.  In my view, notwithstanding what the Trustee now says five years after the event, normally Dr Teasdale’s completion of the certificate would have been regarded as a sufficient report as to qualification (even if without the Trustee’s knowledge).  However, his report was effectively hijacked, on a presumption that he was conflicted but without any regard as to whether he thought he was (and of course he would have had serious professional obligations not to act if he thought there was a conflict) and without the Trustee’s involvement in the decision to substitute for his report. 

55. If the decision not to accept Dr Teasdale’s report had been properly made, the Trustee could then have taken a report from Dr Poole without rubber stamping by Dr Cosgrove, had they recognised the differences in the requirements.  He did not need to be the medical officer (although the report from him should strictly have been commissioned by the Trustee and there is no evidence that it was).

56. That, however, leads me to my next concerns, being whether the Pre-96 Rules were correctly interpreted and whether Dr Poole’s advice was consistent with them as they stand, or even as the Trustee understood them.

57. The Pre-96 Rules have two particular features which mark them out.  First the requirement is not just that the injury or ill health be permanent.  The Trustee needed to be satisfied that Mrs Wallace was incapacitated “permanently or for an indefinite period” (my emphasis).  Second there was a provision for review followed by suspension or variation, should the Trustee consider that Mrs Wallace had recovered at a later stage.  (That provision was of course reflected in Dr Teasdale’s recommendation of a review after two years.)

58. Taking those features together, in my judgment Mrs Wallace’s incapacity did not need to be likely to be permanent (that is to last until her normal retirement age, which was 62).  If it was not permanent, it could have been indefinite, being of a duration not capable of being identified, but not necessarily to age 62, with the safety net of a review at any time.

59. At no point has that expressly been in the mind of any person who has considered the matter.  At the critical point, being the opinion of Dr Poole which has been determinative thus far (when endorsed by Dr Cosgrove), it was certainly not taken into account.  Dr Poole was clear that he had only considered permanence to age 62.  He was not expressly asked to do that, but inferred it from the definitions he was given (and he was not told about the provision for review).

60. But even based on the definitions he had, Dr Poole’s opinion did not clearly distinguish between them.  It seems he probably did not consider that Mrs Wallace was clinically unwell or unable to work at all.  But his key conclusion was:  “I am unable to confirm that she is permanently incapacitated from doing her job or a comparable job on a permanent basis.” That fits closely with the Post-96 Rules but less well with the Pre-96 Rules.  He did not clearly consider whether she was unable to do her ordinary work independently of whether she could undertake alternative work.  Indeed in the following paragraph he said that he would expect a company the size of AstraZeneca to be able to find her alternative work, suggesting that alternative employment was as much in his mind as her existing job.  (In passing I observe that whether there was other work available or not was irrelevant.  The question, for the Post-96 Rules only, was about capability for work not availability of work.)

61. I find that Dr Poole’s advice was based on a wrong understanding of the requirement under the Pre-96 Rules concerning probable duration.  I also find that he did not reach a clear conclusion restricted to Mrs Wallace’s ordinary work.  It was then indirectly relied on by the Trustee after being endorsed by Dr Cosgrove and so the decision at that point was faulty.

62. I say “the decision at that point” but there is no evidence of who actually made a decision then.  The refusal was communicated to Mrs Wallace in the August 2009 review meeting and confirmed by letter.  What I deduce from the events as described to me is that Dr Poole’s/Dr Cosgrove’s view was that she did not qualify under either definition was simply adopted as the Trustee’s decision.  In relation to the Pre-96 Rules, that would have been wrong.  They required that the Trustee reached its own decision (albeit potentially based on medical reports). 

63. The first stage IDRP decision was unsatisfactory for the same reasons as the initial rejection.  It seems that the decision maker had had further discussions with Dr Cosgrove (though there is no record other than in the decision itself of what they were).  But the decision maker was absolutely clear that the reason for rejection was Dr Cosgrove’s decision, which was regarded as being determinative.

64. I consider that the Trustee was right (on the facts as they saw them) to decide to refer the matter to other specialists at the second stage of the IDRP.  Dr Quinlan was specifically referred to the Pre-96 Rules test.  His attention was not, however, drawn to any special meaning of “indefinite” or the provision for review, no doubt because their significance was not recognised.  So it is likely that had Dr Quinlan and Dr Rogerson ever reported, their report would have been unsatisfactory in that regard.

65. I have a final observation which concerns a particular objection that Mrs Wallace has raised.  She says that her health was assessed by (Dr Poole in particular) after she had left employment and that by then she had recovered somewhat as a result of not having been at work.  The question for the medical advisers concerns Mrs Wallace’s ability to do her ordinary work.  That becomes a more difficult question when her ordinary work might, in whole or part, be a trigger for her illness.  But it would not be right to have regard only to her state of health when not working, if it would be altered by working. 

66. For the reasons above, my decision is that the complaint should be upheld.

67. I have to decide what directions to give.  There was, right at the start of the process, a certificate from Dr Teasdale which, if my deductions from limited evidence are right, would normally have been regarded as sufficient to pay a pension under the Pre-96 Rules subject to review in two years.  Dr Teasdale did not regard himself as conflicted in giving that certificate.  The Trustee did not knowingly set it aside, though at the first stage IDRP) the Trustee would have known that it had been set aside.

68. I have considered whether I should instruct the Trustee to consider, as if in December 2008, whether it should have regard to Dr Teasdale’s opinion. If it decided it should not, then it would need to decide whether it needed a further medical report assessing Mrs Wallace’s health at that time against the correct criteria, including the “indefinite period” provision.  I have concluded that given the lapse of time, the extent to which the process has already gone awry, that such a direction would not do justice.  I am instead taking the step of requiring the Trustee to do as they normally would have – though perhaps by default – and accept Dr Teasdale’s certificate as a report which would justify their deciding to pay the pension for an initial two year period.

69. Mrs Wallace has also complained about the time that the process took.  I have decided above that the process was faulty in several respects.  It should not have followed the path that it did and the length of time it took is in a sense irrelevant.  I include below compensation for the injustice to Mrs Wallace of having been taken through a faulty process.
Directions 
70. I direct that the Trustee pay total the instalments of benefits that Mrs Wallace would have received for the two years beginning on the date on which her service terminated (25 August 2009).

71. I further direct that within 56 days of the date of this Determination the Trustee is to consider whether Mrs Wallace would have qualified for continuation of that pension from 25 August 2011 under the Pre-96 Rules properly construed.  If she would the Trustee must further decide if she still so qualifies and, if not the date on which her qualification ceased.

72. The Trustee is to pay further back instalments of pension (and, if applicable, future pension) in accordance with the decisions made in compliance with the previous paragraph.

73. Interest is to be added to any arrears of benefit due from the due date to the date of payment.  Interest is to be simple, on the average of the rates payable by the reference banks for the time being.

74. Finally I direct that AstraZeneca and the Trustee shall forthwith each pay Mrs Wallace £250 in respect of the non-financial injustice she has suffered.  

Tony King
Pensions Ombudsman

19 February 2014 
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