PO-1719 & 1720
PO-1719 & 1720

PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Miss Arnona Yeshooa & Miss Mary Yeshooa

	Scheme
	Standard Life Pension Contract

	Respondents
	Standard Life 


Subject
The Applicants complain that Standard Life led them to believe that a pension contract was assigned to them, but has told them that it cannot be so assigned. They believe either that they are entitled to be the beneficiaries of the policy or, if not, that they should receive redress for being misinformed.
The Pensions Ombudsman’s determination and short reasons

The complaint should not be upheld, because Standard Life is right that the pension contract is not capable of assignment.  In that circumstance, it does not fall within my jurisdiction to determine whether Standard Life has caused injustice to the Applicants through maladministration in accepting the purported assignment.
DETAILED DETERMINATION

Material Facts

1. Miss Arnona Yeshooa & Miss Mary Yeshooa (the Applicants) are sisters, and they have a brother, Mr H J Yeshooa (Mr Yeshooa).  They say that between 1984 and 1986 they advanced funds to Mr Yeshooa for his business, until in 1993 he owed them a sum which they say was in excess of £50,000.

2. Mr Yeshooa had a pension contract with Standard Life, which it has alternatively described as a personal pension policy and a retirement annuity contract.  Strictly it is better described as the latter, as it appears to have been taken out in 1979, long before the introduction of what are now called personal pensions.  Following the bonus declaration for the year ended 15 November 1992, Standard Life issued a statement that the guaranteed minimum benefit from the policy was £54,060, and the total bonus attaching to it was £67,140, payable on Mr Yeshooa’s 75th birthday (which will occur in 2021).

3. The Applicants say they agreed with Mr Yeshooa that they would accept the assignment of the Standard Life contract in their favour, in satisfaction of the debt he owed them.  A deed of assignment was executed on 4 February 1994, and sent to Standard Life, which acknowledged it to the Applicants’ solicitors on 14 September 1995, subject to an outstanding charge on the policy in favour of a bank, and told them it had updated its records.  It then sent the Applicants annual statements of the arrangement.

4. In 2006, Standard Life demutualised and floated, and shares were subsequently allocated to the Applicants, totalling 3,962 in all (3,774 demutualisation shares, and a further 188 bonus shares in 2009).  Over the years, they received dividend payments on these shares, which by May 2011 totalled £1,783.04.

5. On 29 November 2010, Standard Life wrote to the Applicants, saying the selected retirement date for the pension plan was 6 January 2011, and that the fund value was £61,989.40.  On 13 December 2010, it wrote to the Applicants again, saying “You’re three weeks away from retirement” and asking for their instructions about what should happen to the benefits.

6. On 24 May 2011 Standard Life told the Applicants that it was not possible to assign the pension policy, which had reverted to the ownership of Mr Yeshooa.  It reclaimed the shares issued following the demutualisation, and asked for a refund of the £1,783.04 payments made by way of dividends.  On 31 August 2011, it agreed to remit £783.04 of this, in view of the distress caused, seeking £1,000 in repayment.

The dispute
7. The two Applicants have submitted separate complaints, in identical terms, and the issue has been treated as a joint application.  They have questioned whether Standard Life is right in law to state that the pension contract could not be assigned, bearing in mind legal advice they have received, and the acceptance of the transaction by Standard Life for over 15 years.  However, they understand that assignment may be prohibited, in which case they complain that, through the actions of Standard Life, they agreed to remit the debt due from Mr Yeshooa.

8. If Standard Life had not accepted the assignment, they would have asked their brother to offer some other method of protecting their interests in regard to the outstanding debt.  They argue that it was maladministration for Standard Life to allocate demutualisation shares to them, and to fail until May 2011 to say that the assignment was not permitted.  If the deed was invalid, that was the responsibility of the insurer’s solicitors, not theirs.  In the circumstances, the amount offered in redress is inadequate.
9. It has been suggested to them that they should seek repayment of the debt from him by other means, including perhaps by his reassigning to them the Standard Life shares, paying to them the cash lump sum from the pension, and transferring each instalment of pension to them.  However, they say their relationship with him now prevents agreement on any other means of repayment.

10. Standard Life has seen legal advice suggesting that the assignment was permissible, but it does not accept this.  It says that HM Revenue & Customs rules do not permit the fund of a pension plan to be assigned to a third party.  It has apologised to the Applicants, for noting the deed of assignment in its records and setting up an expectation with them, but it must pay the pension to the legal owner, who is Mr Yeshooa.  Standard Life considers that he deed was invalid, which was the responsibility of their solicitors.

11. Similarly, the entitlement to the shares remains with Mr Yeshooa, and so the Applicants are not entitled to the dividend payments arising from them.  Standard Life requires those payments to be returned, subject to deducting an amount it considers adequate to redress the distress and inconvenience they have suffered.

12. Standard Life believes that its staff member who wrote in 1995 took the assignment documents to be an assignment of death benefits.  While it told the solicitors that it had updated its records, it did not comment on the validity of the deed.  As regards the charge in favour of the bank, again it noted it, but did not comment on its validity.

The policy contract and the law
13. Standard Life has submitted a copy of its policy conditions and provisions.  Clause 4 of these reads:

“Policy not to be Assigned, Commuted or Surrendered
This policy and the benefits payable hereunder shall not be capable in whole or in part of assignment, commutation or surrender except as provided in the Additional Conditions and Provisions of this policy.”

Standard Life states that there is no such additional provision for assignment.

14. When the pension contract was established, it was subject to the Income and Corporation Taxes Act 1970, section 226(2) of which provides:

“… the Board shall not approve a contract unless it appears to them to satisfy the conditions that it is made by the individual with a person lawfully carrying on in the United Kingdom the business of granting annuities on human life, and that it does not … provide for the payment by that person during the life of the individual of any sum except sums payable by way of annuity to the individual … and that it does include provision securing that no annuity payable under it shall be capable in whole or in part of surrender, commutation or assignment.”

15. When the Applicants and Mr Yeshooa agreed the assignment, the contract was subject to tax approval under Chapter 13 of the Income and Corporation Taxes Act 1988, section 620(2) of which has an identically worded provision.

16. The matter is currently covered by the Finance Act 2004, as it was at the time Standard Life said that assignment was not permitted.  Under that Act, from April 2006 a contract approved under Chapter 13 of the Income and Corporation Taxes Act 1988 automatically became a “registered pension scheme” for tax purposes. Under section 172 of the Finance Act 2004:

“(1) Subsection (2) applies if a member of a registered pension scheme … assigns or agrees to assign 

(a) any benefit, other than an excluded pension, to which the member (or any dependant of the member) has an actual or prospective entitlement under the pension scheme, or 

(b) any right in respect of any sums or assets held for the purposes of any arrangement under the pension scheme. 

(2) Unless the assignment or agreement is pursuant to a pension sharing order or provision, the pension scheme is to be treated as making an unauthorised payment to the member ...

(5) The amount of the unauthorised payment is the greater of-

(a) the consideration received in respect of the assignment or agreement, and 

(b) the consideration which might be expected to be received in respect of the assignment or agreement if the parties to the transaction were at arm's length and any power to reduce the entitlement to the benefit or right did not exist …”
My findings on the assignment

17. Until the law changed under the Finance Act 2004, Revenue approval would not have been permissible for a pension contract of this type unless its terms included a provision preventing assignment, and excluded the possibility of any payment, during the policyholder’s lifetime, other than an annuity to him.  It is normal, therefore, that the pension contract should have included wording in the terms submitted by Standard Life.

18. Although the law has now altered, payment of any benefit under the terms of an assignment would still fall foul of the Revenue, in that an unauthorised payment would arise.  That would incur penalties.  Again, it is reasonable in these circumstances for Standard Life to refuse to act on the assignment, and of course it has the prohibition in clause 4 to support its refusal.

19. I have seen the legal opinion which supports the Applicants’ case that the assignment was effective and concludes that the insurer must give effect to the deed of assignment, but I am not persuaded by it.  It does not take into account the existence of clause 4 at all (the writer may not have been aware of it) and, while it cites case law which differentiates non-assignment as a requirement for Revenue approval, from the validity (or otherwise) of an assignment which is attempted, those cases relate primarily to circumstances of bankruptcy. The issues which apply in bankruptcy cases are so different from those of the present case, that they must be distinguished from it.  I note also Standard Life’s argument that the public policy behind the provision against assignment must be taken into account.

20. So Standard Life is entitled not to accept the deed of assignment, which in my judgment was ineffective, primarily because of clause 4.  Thus the Applicants have no right to the benefit of the pension contract, or the Standard Life shares, or the dividend payments they have received.  The insurer’s refusal does not constitute maladministration (though its change of stance might do so, if I am able to investigate that).
21. It makes no difference for this purpose whether the deed was drafted by Standard Life, as the Applicants suggest, or drafted (or just endorsed) by the Applicants’ solicitors, as Standard Life suggest.  I am deciding here whether the assignment was effective, not where fault lies if it was not. 
My jurisdiction
22. My difficulty is that, while I have sympathy with the Applicants about the injustice which they allege Standard Life’s actions caused them, I do not have power to investigate the possible maladministration (including whether they were responsible for the deed).  The insurer appeared to accept the assignment for many years, and then changed its position, but I am constrained by the limits on my jurisdiction under the Pension Schemes Act 1993 (the Act).  Under section 146(1)(a) of the Act, I may investigate and determine:

“a complaint made … by or on behalf of an actual or potential beneficiary of an occupational or personal pension scheme who alleges that he has sustained injustice in consequence of maladministration in connection with any act or omission of a person responsible for the management of the scheme”.

23. Having established that the assignment was ineffective, the Applicants are not, however, actual or potential beneficiaries of a pension scheme.  By s 146(7) of the Act:

“The persons who, for the purposes of this Part are actual or potential beneficiaries in relation to a scheme are-

(a) a member of the scheme, 

(b) the  widow, widower or surviving civil partner , or any surviving dependant, of a deceased member of the scheme; 

(ba) a person who is entitled to a pension credit as against the trustees or managers of the scheme; 

(bb) a person who has given notice in accordance with section 8 of the Pensions Act 2008 (right to opt out of membership of an automatic enrolment scheme); 

(c) where the complaint or dispute relates to the question-

(i) whether a person who claims to be such a person as is mentioned in  paragraph (a), (b) , (ba) or (bb)  is such a person, or 

(ii) whether a person who claims to be entitled to become a member of the scheme is so entitled, 

the person so claiming.”

Regulation 1A of the Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations 1996 provides:

“For the purposes of section 146(7) of the 1993 Act (persons who are actual or potential beneficiaries) a person shall be regarded as a member of a scheme if he is, or has been, entitled to the payment of benefits under it.”

24. The Appellants have claimed to be entitled to payment of benefits under the pension contract and, if they were so entitled, that would include them as members in consequence of Regulation 1A.  So they qualify to have that aspect of their complaint considered under s 146(7)(c) of the Act (they qualify under no other part of s 146).  However, I have found that they are not so entitled, because the purported assignment was invalid.  Consequently, they are not even potential beneficiaries in relation to the pension contract, when it comes to a complaint that they have suffered maladministration from the actions of Standard Life.
25. As a result, I have no power to investigate, or make a determination on, that issue, and accordingly I cannot uphold the applications.  Nor can I help the Applicants resist the demand from Standard Life that the dividends should be refunded (subject, no doubt, to the remission of part of it, which it has already offered).           
Tony King 
Pensions Ombudsman
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