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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr J Smith

	Scheme
	Global Shipping Services Group Money Purchase Pension Scheme

	Respondent(s) 
	The Trustees of the Global Shipping Services Group Money Purchase Pension Scheme (the Trustees)

Global Shipping Services Group Limited (Global)

Abbey National Benefit Consultants (ANBC)

Mercer Limited (Mercer)

SMG Financial Services (SMG)


Subject

Mr Smith has complained that his entitlement under the Scheme has been lost.

The Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against ANBC, Mercer and the Trustees because they were jointly at responsible for Mr Smith’s benefits in the Scheme not being secured when it was wound up.
DETAILED DETERMINATION

Material Facts

1. Mr Smith joined Global in May 1990 and became a member of the Chris Smaller Transport Pension Scheme. In 1993, this scheme merged with the Limb & Co. (Stevedores) Ltd Retirement and Death Benefits Scheme to form the EIC Transport Money Purchase Scheme. By deed dated 19 March 1997, this scheme changed its name to the Global Shipping Services Money Purchase Scheme (the Scheme). The Scheme was administered by ANBC (subsequently acquired by the Jardine Lloyd Thompson Group (JLT)).

2. In 1995, £80,741.04 was paid in respect of what was described as a transfer from a scheme for EIC Transport Ltd to the Scheme to Mercury Asset Management. It seems that this was in fact a transfer of assets in respect of certain members’ pots within the Scheme. Scottish Amicable wrote to ANBC, on 4 October 1995, confirming (amongst other things) that they were returning an instruction form for Mr Smith.  A “Statement of Transfer Payment” relating to Mr Smith on Scottish Amicable headed paper identifies a sum of £6,181.88 as the transfer value. 
3. Mr Smith’s employment with Global ceased in March 1996. On 18 October 1996, ANBC wrote to Mr Smith informing him that the current fund value of his benefits was £4,179.79. They went on to say,

“Should you wish to consider transferring your fund value to another pension arrangement please either advise us of a contact and address … or request your new pension arrangement to write and request the details they require.”

4. Mr Smith is still living at the same address as in 1996.

5. In April 1999, Mercer became the Scheme administrators. They have confirmed that Mr Smith was recorded as being a member of the Scheme when the records were passed to them by ANBC. However, Mercer also say that no investment units were shown on his record.

6. On 23 January 2001, Mercer wrote to Global’s HR Manager, Mr Jones, who was also a trustee of the Scheme. They said that they had loaded all the historical data onto their systems and had been unable to reconcile the total units on the records with those held by the investment managers when they took over the administration in April 1999. Mercer calculated that there was an overall surplus of £39,011.72, but deficits in some funds. They said the deficits could be eradicated by switching between funds, for which they would need the Trustees’ written authority. Mercer also said that they would need instructions as to what should be done with the surplus.

7. Administration of the Scheme was transferred to SMG in June 2001.

8. On 17 August 2001, Mercer wrote to the Trustees. They said that the member investment records kept by them consisted of all transactions during the period of their administration, together with data provided by ANBC. Mercers said that there was a Scheme surplus which had been used for a period to settle employer contributions to the Scheme and to pay certain Scheme expenses. They noted that they had been unable to agree the data provided by ANBC and had notified the Trustees of this. Mercer said that investments had been switched between funds to correct the discrepancy and the net surplus had been added to a cash fund. They said that, although they had been unable to agree the data provided by ANBC, they had not “had notice of any error in those data”.

9. When the administration moved to SMG in June 2001, the intention was for the Scheme to be wound up and benefits secured under Scottish Widows policies. On 29 October 2002, Scottish Widows wrote to SMG saying (amongst other things),

“Mr J Smith … the records show this member has retained benefits but we have no records of any unit holdings for this member. You have advised that Mercers should be able to provide details … but we have no contact name … It will also be likely that Mercers will charge Global Shipping for any time spent on such queries and we would like confirmation that they are happy for us to forward these requests to Mercers …”

10. On 7 November 2002, Mr Jones sent SMG copies of “all correspondence [they had] on file for Mr Smith”.

11. The Scheme was wound up in June 2004. According to Mr Jones, the Scheme trustees at the time were a director of the Global Group plc and himself. The winding up deed, dated 21 June 2004, names Mr Jones and a Mr Cockerton as the trustees.

12. In May 2007, Higham Dunnett Shaw plc wrote to Mr Smith saying that they were carrying out an audit of the “Global Group Plc Pension Plan” (a successor to the Scheme) and that they believed he was a member from 1 August 1991 to 12 January 1996. They asked him to complete a form. There were three options on the form: “I was not a member of the Global Group plc Pension Plan”; “I did join the Global Group plc Pension Plan and have deferred benefits held within this scheme”; or “I did join the Global Group plc Pension Plan and have since transferred out to another pension provider”. Mr Smith ticked the box to indicate that he had joined and had deferred benefits held within it.

13. In January 2009, Mr Smith was made redundant by his then employer and wrote to Higham Dunnett Shaw plc asking if it was possible for him to start drawing his pension. He received a response from Capita saying that they had no record of the EIC Group Money Purchase Scheme and suggesting that he contact the Pension Tracing Service. When he did so, Mr Smith was told that JLT administered the Scheme. When he contacted JLT, Mr Smith was told that Scottish Widows now administered the Scheme.

14. In February 2009, Mr Smith contacted Scottish Widows. He also wrote to Mr Jones, who wrote to JLT, Mercer and SMG on Mr Smith’s behalf.

15. In May 2009, SMG wrote to Mr Jones saying that they had checked all the records and could confirm that Mr Smith had not been included in the buy-out arrangements organised by them for Global. They suggested that he had been a member of a previous arrangement.

16. JLT wrote to Mr Jones, on 30 October 2009, enclosing a copy of their membership records for Mr Smith. They said that he was shown as a ‘Life Assurance Only’ member who had left the Scheme on 12 January 1996. JLT suggested that, when the records were transferred to SMG, “closed records did not form part of the data requirement”. However, JLT’s records also show that Mr Smith was contracted-out between 1 August 1991 and 12 January 1996. This accords with records held by HM Revenue & Customs (HMRC). In response to an enquiry from the Pensions Advisory Service on Mr Smith’s behalf, HMRC said that their records showed that Mr Smith had three periods of contracted-out service: 6 April 1978 to 25 May 1990 held in a Century Life personal pension policy; 6 July 1990 to 31 March 1993 originally with the Chris Smaller Group Retirement Benefit Scheme, which had transferred to the Scheme; and 6 April 1994 to 5 April 1996 with the Scheme. Their records showed Scottish Widows as the contact address for the Scheme.

17. Mr Smith began drawing his state pension in September 2012 and contracted-out deductions of £14.56 per week were made from his pension in respect of his contracted-out service with the Scheme.

Submissions from the parties

Mr Jones

ANBC were appointed by the previous trustees in 1993.

He became a trustee in 1995 when one of the trustees left. However, all decisions were taken by two senior trustees (one of whom was his line manager) and ANBC.

He would complete forms for new members and leavers, but these were then sent to a senior trustee and ANBC.

The trustees met twice in the period 1995 to 1997 at ANBC’s offices. He was asked to leave the meeting whilst discussions continued with the senior trustees.

He was unaware that they were using a surplus brought into the Scheme from the Limb & Co. (Stevedores) Ltd Retirement and Death Benefits Scheme. He only became aware of this in 2013.

Mr Smith was made redundant via a compromise agreement in 1996. A leaver’s form was sent to ANBC instructing them to advise Mr Smith of his options. He chased ANBC up on behalf of Mr Smith when nothing had been done after six months.

He assumed that Mr Smith was now in control of his pension. He felt that he had discharged his duty to him. He assumed that ANBC had set up a policy which would protect Mr Smith’s pension until his retirement.

The two senior trustees were still acting at this time.

Global Shipping Services was bought in 1997 and a due diligence exercise was undertaken. This did not reveal that Mr Smith (or any other member) had not taken up his options. He had no reason to think that any member had not been dealt with correctly.

The trustees and the Company directors decided to change administrators in 1998/99. The company they chose was bought by Mercer who became the administrators in 1999.

JLT say they passed scheme accounts and documentation to Mercer. Mercer failed to reconcile these and this is why Mr Smith’s pension was not invested.

In November 1999, HMRC advised the trustees that an actuarial report had not been filed for three or four years. The trustees pressed Mercer to appoint an actuary and produce a report. This led to a battle with Mercers who were still charging £20,000 p.a. despite failing to deliver a service.

In May 2001, Mercer wrote to him stating that no members had units in the Cash Fund. He took this to mean that there were no outstanding issues with any of the members.

The trustees had lost trust with Mercer and decided to wind the Scheme up in favour of a group personal pension plan with Scottish Widows. SMG carried out this work.

At no point, since Mr Smith left in 1996, were Mr Cockerton or himself aware that he had any retained benefits. There was no mention of him in annual audits carried out by the administrators. They had no reason to think that his funds had not been correctly invested.

Mr Smith was failed by ANBC and Mercer.

If Mr Smith’s funds were transferred into the Scheme surplus, there should have been a record. Despite requesting this, they have been ignored. It is possible that the transfer did not happen and ANBC do not know what they did in 1996.

He only became aware in 2009, when Mr Smith contacted him, that he had not taken up any of the options presented to him in 1996 and had done nothing at all.

The responsibility for Mr Smith’s benefits should lie with the administrators who received large fees for their services and/or the two senior trustees in 1996 when Mr Smith left. They were better informed of events.

Throughout his time as trustee, there was a lack of information from the administrators. He and Mr Cockerton were not aware of Mr Smith’s problem and believed that they had discharged their duties to him in 1996.

Since the Scheme has been wound up, the Trust Deed and Rules cannot now be invoked.

Mr Smith’s lost benefit is as much a part of his own failing to respond to his options when presented with them, compounded by his own failure to monitor his fund over many years.

He is being unfairly accused of a failure he was never aware of and, despite his best efforts to assist, he has become a “fall guy”.

He does not have the funds to pay anything to Mr Smith, who by doing nothing has seen a pension benefit rise from £6,000 to £18,000 at a time when the Country and investments have been at record low levels.

In any event, Mr Smith’s claim must be out of time.

Mr Cockerton

It is of fundamental importance that units held by investment managers are regularly reconciled with the units allocated to members. The large discrepancy handed over from JLT to Mercer leads him to believe that the reconciliation was never carried out by JLT. If a basic reconciliation had been carried out, Mr Smith’s units would not have been lost.

The then trustees were able to relinquish the services of JLT in June 1997. This was done because of poor service.

Mercer acted correctly on taking over the Scheme in adjusting the investment units to agree with the data base units. However, in view of the discrepancy, a check against paper records might have disclosed that Mr Smith’s record had no value against it.

He questions whether it is possible to rule out a transfer to another pension scheme or misappropriation of Mr Smith’s funds.

If it is possible to rule out transfer or misappropriation, Mr Smith’s funds would have formed part of the Scheme surplus and Global would have had the benefit of it.

If Global are held liable to reimburse Mr Smith, the administrators, who were all paid for their services, will face no consequences for their poor financial controls.

He was an employee of Global and received no remuneration for being a trustee; it was a voluntary duty

JLT, Mercer and ANBC were appointed by the trustees to administer the Scheme and received remuneration for this. As such, they were paid to be custodians of the Scheme’s assets and records. They were paid to keep these safe and to ensure there was no theft or loss.

The auditors were paid to produce accounts annually. As a trustee, he placed his trust in their professionalism and a clean bill of health was given each year.

He questions whether he can be held responsible for the security of members’ benefits in the time before he became a trustee. He became a trustee after Mr Smith left. His benefits may have been lost by ANBC before then.

An adverse decision by the Ombudsman would have financial implications for him and leave a “moral blemish” on his character.

Global

The Scheme was terminated in 2004 and it appears that Mr Smith’s benefits were not secured. That is not its fault.

There is no suggestion that it could have acted differently in order to ensure that Mr Smith’s benefits were properly secured on the termination of the Scheme.

The fault lies elsewhere; particularly with the professional administrators.

The surplus referred to represents an amount transferred into the Scheme from the Limb & Co. (Stevedores) Ltd Retirement and Death Benefits Scheme and is irrelevant.

Mercer

They were responsible for administration of the Scheme from April 1999 to June 2001. Prior to this, administration had been undertaken by ANBC (JLT). At the point of transfer, ANBC provided them with electronic records for each member including Mr Smith.

The records were loaded onto their database and a basic electronic member record was set up for Mr Smith showing him as a leaver from 1996, but with no investment units recorded against his record.

They undertook a reconciliation of the Scheme’s unit holdings against the units held by the investment managers, which revealed differences in all three funds held by the Scheme. They informed Global and wrote to JLT for clarification. JLT were unable to help.

They were unaware that some of the surplus units which they had identified should have been allocated to Mr Smith because this did not form part of the electronic record which they had inherited from JLT.

They have since been able to calculate a unit holding for Mr Smith from the paper files.

They had no reason to search through historical investment transactions and reconcile every investment made by the previous administrator.

In the absence of data on the electronic record, they should have been informed in writing that there were additional units to be added to the database.

Since Global has effectively received the benefit of Mr Smith’s units, Mercer should not be asked to compensate him.

JLT

This is a client they lost in 2000 and all assets, either held by the investment managers or in the Trustees’ bank account, were transferred at the time.

SMG

The value of Mr Smith’s benefits was transferred within a bulk payment to Mercury Asset Management in 1995. Mercer identified a surplus in 2001, which was used to settle employer contributions and certain Scheme expenses for a while.

The surplus would have included the value of Mr Smith’s benefits.

The Pensions Advisory Service took the view that the responsibility to pay Mr Smith’s benefits rested with Global because they had used the value of his funds to pay employer contributions for the benefit of other members of the Scheme.

They are unable to see how SMG are involved.

Conclusions

18. The evidence is that Mr Smith’s benefits in the Scheme were never transferred elsewhere and should have been secured for him when the Scheme was wound up. There is no evidence to suggest that a transfer value was paid to another scheme or that the funds were misappropriated. The most likely explanation is that the funds representing Mr Smith’s benefits were included in the transfer to Mercury Asset Management in 1995, but not properly recorded. When Mercer calculated the Scheme surplus in 2001, it included funds which should properly have been credited to Mr Smith. Instead, they were probably utilised for the payment of employer contribution and Scheme expenses.

19. In determining a case, the civil burden of proof, being the balance of probabilities, is applied. It is not necessary to eliminate all possible scenarios if there is sufficient evidence indicating what is more likely than not to have happened, which is the case here.

20. Both Mr Jones and Mr Cockerton have made reference to the poor service they received from ANBC and Mercer. Certainly, there appear to have been problems with the Scheme data transferred from ANBC to Mercer in 2000. But also Mercer did not attempt to reconcile the holdings until about 20 months after they had taken over the administration. When they did, probably as a result of the delay, ANBC were unable to help them with the discrepancies they found. 
21. I find that the primary fault lay with ANBC and Mercer who, as providers of a professional administration service to the Trustees, should have held accurate records – and where there was any risk of inaccuracy, such as the transfer of administration, should have taken reasonable steps to audit the records. 
22. In 2004, the Scheme was wound up. The Trustees responsible for winding up the Scheme and, therefore, for ensuring that all members’ benefits were properly secured were Mr Jones and Mr Cockerton. (Mr Jones thought that a director of the company was also a trustee, but he signed the Deed winding up the Scheme as a company representative.) The Deed winding up the Scheme was between Global and Messrs Jones and Cockerton (as trustees). Mr Cockerton has pointed out that he did not become a trustee until after Mr Smith had left employment with Global. However, Mr Smith was a deferred member of the Scheme and, therefore, the Trustees, at any one time, were responsible for the security of his benefits. Mr Jones refers to “senior trustees” who appear to have taken decisions without his knowledge. However, he bore equal responsibility with the others for the proper administration of the Scheme. It is also the case that the Scheme was contracted out and, therefore, the Trustees had a statutory duty to secure Mr Smith’s protected rights.
23. Mr Jones has pointed out that Mr Smith did nothing about his benefits when he left Global’s employment. However, he was not required to do anything unless he wanted to transfer his benefits elsewhere. The default was for Mr Smith to leave his benefits with the Scheme until he reached normal retirement age. The Trustees did not discharge their responsibility for Mr Smith’s benefits simply by sending a leaver’s form to ANBC. They remained responsible for them until such time as they were properly secured elsewhere.
24. I find that there has been maladministration by ANBC (now JLT), Mercer and the Trustees and I uphold the complaint against all of them.

Redress

25. That leads me to consider how Mr Smith should be compensated, and by whom. In the circumstances, I divide liability equally between the parties, counting the Trustees as one.  However, in relation to the Trustees that is not the end of the matter.

26. The Scheme Rules are unusual inasmuch as they do not contain an exoneration clause which Mr Jones and Mr Cockerton might now be able to rely on as a defence against personal liability. However, Rule 18C provides,

“The Employers … will reimburse each trustee for the amount of any costs, liabilities and commitments which are not expenses of the Scheme but which the trustee incurs through his trusteeship and which is not covered by insurance … But this does not apply to any cost, liability or commitment which results from the trustee’s own personal conscious wrongdoing or fraud.”

27. I find that there was no personal conscious wrongdoing or fraud on the part of either Mr Jones or Mr Cockerton and (in the absence of insurance) that they are entitled to be reimbursed by Global.  As Global are within my jurisdiction I may make directions for them to take appropriate steps and so, to shorten a process that has already taken years longer than it should have, I am directing Global to pay the Trustees’ share of compensation directly.
Directions

28. I direct that, within 21 days from the date of my final determination Mercers are to calculate the sum needed to put Mr Smith in the position he would have been in had his benefits been secured in 2004 and are to notify Mr Smith and the other parties of that amount.

29. After that, and within 21 days of being notified by Mr Smith of his chosen annuity provider, Mercer, JLT and Global are each to pay one third of the sum to secure an annuity with that provider.
Tony King 

Pensions Ombudsman 

28 March 2014 
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