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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr Jamie Millham

	Scheme
	Pointon York SIPP (the SIPP)

	Respondent(s) 
	Pointon York SIPP Solutions Ltd (Pointon York)


Subject

Mr Millham complains that Pointon York mishandled his SIPP investment which has led to him incurring a financial loss.

The Deputy Pensions Ombudsman's determination and short reasons

The complaint should not be upheld against Pointon York because it was not their responsibility to select or manage the investment.
DETAILED DETERMINATION
Material Facts

1. On 23 November 2005 Mr Millham together with another member, Mr S Rankin, established the SIPP with Pointon York. Mr Millham made an initial investment of £30,000 which he transferred from another pension arrangement.
2. On 26 September 2005 Mr Millham had signed a SIPP application form. Under the heading ‘Execution Only Confirmation’ the form said:

“This form acts as confirmation of our dealings with you, over the establishment and ongoing provision of your Self-Invested Personal Pension (SIPP).

In the context of the above Pointon York Limited act as your SIPP Provider, Pointon York SIPP Solutions are the Administrator, and Crescent Trustees Limited are the Scheme Trustee.

Neither Pointon York Limited or Crescent Trustees Limited have provided advice to you with regards to the establishment of your SIPP and its suitability to your circumstances. Your scheme will be established on an execution only basis.

Our ongoing services as detailed in your Member’s Agreement (Form G) do not include the provision of any investment advisory services to you.

The responsibility for investment decisions within your SIPP rests either with yourself, or, (where you have chosen to appoint one), your Financial Advisor. Your separate agreement with any Financial Advisor will govern the services they provide in respect of your SIPP.

I confirm that the above accurately describes the situation regarding my dealings with Pointon York Limited, Pointon York SIPP Solutions Limited and Crescent Trustees Limited”.

3. In April 2006 the SIPP invested in a property purchased for £160,000 with borrowing of £120,000 arranged with Yorkshire Bank. Mr Rankin was the tenant of the property.

4. Between February and April 2008 the loan repayment was late due to there being insufficient funds available and in August 2008 additional contributions were required as a result of the monthly loan repayments increasing to £1064.

5.  In August 2009 Mr Rankin ceased to make rental payments and Yorkshire Bank demanded repayment of the outstanding loan which amounted to £107,398.78.
6. Pointon York, Mr Millham and his financial adviser met on 16 June and 16 September 2010 to discuss the SIPP’s financial position. Following the second meeting Mr Millham transferred a further £15,187.92 into the SIPP. Loan arrears together with three months’ interest totalling £9,968 were paid to Yorkshire Bank. In addition repair work at the property at a total cost of £3,275.71 to the SIPP was carried out.

7. In December 2010 a new tenant took a seven year lease at £9,000 pa with a three year break clause.

8. In March 2011 Mr Millham signed an amended loan agreement with repayments of £650 per month and payments were made until 18 April 2011.

9. In December 2011 Yorkshire Bank again demanded repayment of the outstanding loan which now totalled £96,785.96.

10. On 18 January 2012 the current tenant made an offer of £70,000 to purchase the property. Yorkshire Bank confirmed that they would accept this sum in full and final settlement of the outstanding loan.

11. Since April 2012 Mr Millham has been making monthly payments of £60 (£75 gross) to his SIPP to pay off the remaining outstanding Pointon York fees.
Additional Information

12. The note of the meeting held on 16 June 2010 includes the following: 

“The notes I took are listed below and I can confirm that my colleagues are already considering all of the points which were raised… 

8.
He appreciates the gesture for PYSS fees to be paid off in instalments but wants to cover all outstanding debts and start with a clean slate. He doesn’t feel it is fair for PYUSS if it has to wait for fees.

9.
He is considering transferring around £15,000 from his existing pension arrangement into his PY SIPP to cover the outstanding mortgage arrears, the repairs the PYSS fees…”

13. An email dated 13 August 2010 from Pointon York to Mr Millham’s financial adviser said:

“As you know Mr Rankin has effectively walked away from his liabilities and Mr Millham is considering transferring £15,000 into the SIPP to provide some liquidity to repay the loan arrears and to settle some expenses against the property…

If £15,000 was received from Mr Millham we understand that £7,500 would be used to pay the loan arrears, these funds can be allocated solely to Mr Millham’s share of the loan. This will reduce his liability on the loan…

The Bank has agreed;

1. Payment of £7500 to meet arrears…”               
14. The note of the meeting held on 16 September 2010 includes the following:

“JM [Mr Millham] requested confirmation from Pointon York regarding the need for any pension contributions from him in light of the £15,000 transfer in. NM [financial adviser] and SMcP [Pointon York] anticipated that much would depend on whether and when a tenant is located and the rental income generated but SMcP undertook to liaise with his colleagues in any case…”     

Summary of Mr Millham’s position  
15. Mr Millham says that following the failure of Mr Rankin’s business he and his financial adviser met with Pointon York to see if a solution could be found to deal with the mounting mortgage debt.
16. Although a new tenant had been found the rental income would be insufficient to cover the arrears. Pointon York confirmed that if a further £15,000 was transferred to the SIPP Yorkshire Bank would continue with the mortgage and the arrears would be brought up to date. The rental income would then be sufficient to maintain the mortgage. Mr Millham agreed to transfer the funds on this basis.

17. It is intimated in the email dated 13 August 2010 from Pointon York to his financial adviser that the revised arrangement following his payment of £15,000 would put the SIPP on an even footing and enable Yorkshire Bank to continue with the mortgage and arrears would be bought up to date. Rental income would then be sufficient to maintain the mortgage and the SIPP to continue. 

18. Yorkshire Bank then changed the terms of the mortgage charging a higher rate. After Pointon York had taken their outstanding fees there were insufficient funds left to satisfy the debt. This was despite the assurance from Pointon York that this would not be the case.
19. Yorkshire Bank then forced a sale of the property at a figure below the value of the mortgage debt leaving Mr Millham’s pension fund with no value.

20. Mr Millham feels badly let down by Pointon York. He says that they have contributed to the loss of his entire pension fund. As trustees they have shown a marked lack of care.

Summary of Pointon York’s position  
21. Pointon York say that as administrator they did not give any advice at any point on the SIPP, property or loan and acted on an execution only basis on the instructions of Mr Millham and his financial adviser.
22. There were two meetings with Mr Millham and his adviser on 16 June 2010 and 16 September 2010. At these meetings Pointon York did not recommend the transfer in of £15,000 nor quote that was the figure that was required to maintain the SIPP and the property. At the September meeting it was noted that future contributions would be dependent on finding a new tenant and the rental income generated. The expected funds were to cover the expenses of the scheme at that point and did not exclude all costs except for the loan.
23. Pointon York did not give any assurances or misinformation on the loan and gave information to Mr Millham and his adviser following requests for a solution.  The revised facility offer at a lower interest rate was sent to Mr Millham via his adviser who confirmed acceptance in March 2011. Yorkshire Bank had been threatening foreclosure since 2009 and finally requested repayment in December 2011 at which point sale to the current tenant was negotiated at the market rate at that time. The second foreclosure was stalled by making a payment of £2,300 from the SIPP bank account and the sale of the property to the tenant completed in January 2012 avoiding the need for auction and associated costs.
24. The loss has not been caused by Pointon York. They did not give any advice or recommendations and have not acted outside of the Terms & Conditions of the SIPP which Mr Millham signed up to.

25. The documentation and Trust Deed and Rules make it very clear that all responsibility for investment decisions within the SIPP lies with the client and their appointed advisers and Pointon York act purely on an execution only basis.
Conclusions

26. The administration of the SIPP is governed by the Trust Deed and Rules and is described in the Terms and Conditions and Key Features documents. These should have been provided to Mr Millham and in any case were available on Pointon York’s website.
27. In the Terms and Conditions Paragraph 2.4 says:

“By signing the application for the SIPP you agree to establish your SIPP and become a member of the Scheme and accept and agree the Terms and Conditions. You also agree and accept the Trust Deed and Rules, the Fee Schedule, the Key Features Document and the Important Information. These documents are all available either on our website or on request from either us or your Financial Adviser”.
28. Paragraph 5.1 of the Terms and Conditions deals with the exercise of investment options. It says:

“Neither PY nor the Trustees accept any liability for any decisions relating to the purchase, retention and sale of the investments within your Member’s Fund. As Scheme Operator we operate the Scheme and this extends to being involved with the investment process. Please make sure you are aware of and understand the procedures for notices to be issued to and given by the Trustees, which are set out in paragraph 14 of these Terms and Conditions”. 
29. Section 6 of the Terms and Conditions deals specifically with investment in commercial property. Paragraph 6.1.4 says:

“Neither the Trustees nor we accept any liability for the suitability or otherwise of the property and do not accept liability for any loss arising therefrom;” 

30. Section 7 of the Trust Deed and Rules dated 1 October 2008 deals with the Extent of Liability and Indemnity. Paragraph 7.1 says:

“No Member or any other person shall have any claim right or interest under the Scheme or any claim against the Provider or the Trustee in connection with the Scheme except under or in accordance with the provisions of this Deed. Subject to the requirements of Sections 232-235 of the Companies Act 2006, neither the Provider, Scheme Administrator nor the Trustee shall be personally liable for any acts or omissions not due to their own wilful neglect or default and, in particular, shall have no responsibility to or in respect of a Member in connection with investments made at the wish, option or direction of that Member or any person authorised to exercise such wish or option or make such direction on the Member’s behalf. The Member in respect of whose designated account there has been any loss shall keep the Trustee indemnified against the consequence of the exercise of all of the Trustee’s and the Scheme Administrator’s powers and discretions”.
31. It is clear from the SIPP application completed by Mr Millham that he agreed that he had entered into the purchase of the property without advice from Pointon York or any of its associated companies.
32. Furthermore, in signing the application Mr Millham accepted the Terms and Conditions of the SIPP. These make it clear that there is no liability resting with Pointon York for losses arising from the investment.
33. With regards to the additional £15,187.92 which Mr Millham transferred to the SIPP in September 2010 the notes of the meeting on 16 June 2010 say:

“[Mr Millham] is considering transferring around £15,000 from his existing pension arrangement into his PY SIPP to cover the outstanding mortgage arrears, the repairs and PYSS fees”.
34. The notes of the meeting on 16 September 2010 say:

“[Mr Millham] requested confirmation from Pointon York regarding the need for any pension contributions from him in light of the £15,000 transfer in. [The financial adviser] and [Pointon York] anticipated that much would depend on whether and when a tenant is located and the rental income generated…”
35. Although Mr Millham disagrees there is no indication that Pointon York advised Mr Millham to transfer further funds in to his SIPP, indeed it appears to have been his decision. Nor is there any evidence  that Pointon York told him that if he did so the situation would be resolved. 
36. It is clear that Mr Millham was told by both Pointon York and his adviser at the meeting on 16 September 2010 that the future position was unknown and depended on factors which were outside of Pointon York’s control.

37. Finally, with regards to the sale of the property it is clear from correspondence that this was driven by Yorkshire Bank and not Pointon York. The evidence on file shows that the price obtained for the property was in line with two independent valuations obtained by Pointon York.
38. Section 3 of the Terms and Conditions which deals with Administration Fees and Expenses is attached as an appendix.

39. This makes it clear that Mr Millham would have been aware that Pointon York would levy fees for the administration of his SIPP.

40. Paragraph 3.3 says that it is the Member’s responsibility to ensure that adequate funds are available for the payment of the Scheme fees on the due date. It makes clear that if there are inadequate funds available in the SIPP to meet fees Pointon York may realise assets from the SIPP fund.

41. Paragraph 3.4 says that Pointon York may arrange an overdraft facility for the SIPP in order to settle any fees due and that if the SIPP fund is insufficient they reserve the right to enforce payment of all outstanding debts from the member’s own resources and lapse the SIPP with no value.
42. Paragraph 3.6 says that Pointon York is entitled to realise any asset within the SIPP fund in order to meet fees due.

43. Whilst I sympathise with the position that Mr Millham finds himself in I have to conclude that the cause of his losses has been the failure of the property investment and not any mismanagement by Pointon York.

44. Pointon York has acted in accordance with the Terms and Conditions of the SIPP and the other governing documentation.

45. Furthermore I do not find that the information given to Mr Millham was misleading or that he relied to his detriment on an understanding that the further transfer payment would fully resolve matters.
46. Therefore, I find that Mr Millham has not suffered maladministration (and so no injustice in consequence), in either the way in which his SIPP has been managed or the information provided to him.  I do not uphold his complaint.
Jane Irvine
Pensions Ombudsman 
12 November 2013 

Appendix

3. Administration Fees and Expenses 
3.1      We are entitled to charge fees and expenses for administering your Membership. You will have been provided with a schedule of our charges either by your Financial Adviser (FA) or directly by us where no FA is involved. We may reasonably increase the fees from time to time by giving you not less than one month’s notice. In addition, we may from time to time amend other provisions of the schedule of charges by giving not less than one month’s notice. 
3.2      Scheme fees will be automatically deducted directly from your fund annually on the anniversary of the set up of the Scheme. Other fees may be charged and debited to your account as incurred. 
3.3      You are responsible for ensuring adequate funds are available for the payment of the Scheme fees on the due date. Should there be inadequate funds available in your SIPP at any time to meet fees, we may realise assets from your SIPP fund in accordance with para 3.6 below. If there are still inadequate funds to meet fees, we will charge 1% per month or part thereof of the outstanding balance. Should any debt be outstanding in relation to unpaid invoices that have not been paid within the terms of business or by the time the next invoice is sent to you, we may charge a late payment fee of £25 every time we have to write to you (in whatever form that takes) to remind you of the unpaid debt. You are responsible for ensuring that adequate funds are available to meet initial and ongoing adviser charging. PY does not accept any liability where there are insufficient funds to meet these charges. 
3.4      We reserve the right to arrange an overdraft facility for your SIPP in order to settle the fees due. The costs of arranging this facility, together with interest at the appropriate rate, will be charged to your SIPP overdraft account. Costs will continue to arise until the overdraft is settled in full. We will let you know the interest payable on the overdraft at the time the overdraft is taken out. If it is not possible to arrange an overdraft facility for any reason, or fees are not otherwise settled within 28 days directly or in accordance with paragraph 3.6 below, steps will be taken to recover the overdue fees and on an indemnity basis all costs associated with the recovery of the fees will be invoiced to your SIPP Arrangement(s). Such costs will include our administrative costs and any costs incurred with lawyers or debt collection agencies (and the cost of recovering such costs). If your SIPP Fund is insufficient to cover the outstanding debts, interest and costs we reserve the right to enforce payment from your own resources and lapse your SIPP with no value. 
3.5      Neither we nor the Trustee shall bear any liability for any tax charge or unauthorised payment (as defined in the Act) made by or in respect of the Scheme. If any such liability or charge is incurred or any such payment is made, we shall be entitled to take steps to recover any liability, fees, charges or expenses incurred by us in respect of such liability in accordance with paragraph 3.6 below. 
3.6      Where this paragraph applies, we are entitled to realise any asset within your SIPP Fund and, unless we agree with you otherwise at the time, you confirm that we should realise the last investment made first in order to meet fees due and to maintain the £1000 minimum balance on the SIPP’s audit account. Interest will accrue from the due date to the date of payment at the rate specified in paragraph 3.3. 

3.7      We reserve the right to recover out of individual funds any other fees, charges or expenses that are levied on us or on the Trustees except to the extent that such amounts: 
3.7.1    are recoverable under a policy of insurance and would not be recoverable but for this exception, or 
3.7.2    are suffered or incurred by us or the Trustees as a result of our own action, omission, wilful neglect or wilful default. 
This includes but is not limited to: 
3.7.3    Claims, losses or liabilities incurred in acquiring, holding, disposing of and transferring assets in your SIPP 
3.7.4    Valuing assets held in your SIPP 
3.7.5    Fees, commissions, charges, disbursements and other costs charged by any professional adviser appointed in line with Section 6, 7 or 9 
3.7.6    Fees charged by a Financial Adviser under Adviser Charging. 
3.7.7    Any tax or levies imposed on the SIPP or SIPP operator, administrator or trustee by the UK Government or any governmental agency or Regulator or Regulatory organisation 
3.7.8    The Financial Services Compensation Levy 
3.8      In respect of property purchase, review or sale, we reserve the right to charge our fees on a monthly basis, rather 
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