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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	Mr J A

	Scheme
	NHS Pension Scheme

	Respondent(s) 
	NHS Pensions 



Subject

Mr A disagrees with the decision to not to award him a Tier 2 pension.
The Deputy Pensions Ombudsman’s determination and short reasons

The complaint should be upheld against NHS Pensions because the decision was not reached in a proper manner. In particular, NHS Pensions failed to take all the relevant evidence into account.
DETAILED DETERMINATION

Material Facts

1. Mr A was employed as an Ambulance Paramedic. He was awarded Tier 1 ill health retirement benefits in February 2011. (Extracts from the relevant regulations are contained in an appendix to this document.) The conditions for which Mr A had applied for ill health retirement were “recurrent left inguinal hernia” and “neuropathic pain secondary to left inguinal hernia repair 2008”. NHS Pensions’ medical advisers, Atos Healthcare (Atos), said,

“As the hernia has recurred again since the last operation … a further operation is proposed. Even if this is successful it seems quite clear that he would be ill-advised to return to robustly physical duties including lifting. In this sense incapacity for his NHS job is permanent.

Currently available evidence is considered to be insufficient to assess the longer term outcome in terms of this applicant’s ability to permanently undertake any regular employment of like duration … The rationale for this is as follows:

Whilst the independent specialist Mr Veitch opines that Mr [A] may be able to take up sedentary work, it is accepted that there is some uncertainty about this in view of the fact that the outcome of the further surgery is not known and whether or not that surgery will influence his experience of pain or not. Thus it is reasonable to allow leave for a reassessment if he wishes and at a time of his choosing.

Therefore the member’s case may be reassessed once within a period of three years commencing with the date of this decision to determine whether the member satisfies the Tier 2 condition.”

2. In his report, Mr Veitch had said,

“Unfortunately in Mr [A’s] case he has suffered from severe ongoing groin discomfort really ever since the date of the surgery itself. Although his initial convalescence appeared to be uneventful when he returned home there was clearly an incident that dramatically increased his level of pain requiring two further urgent admissions to hospital. Mr [A] now reports a considerable degree of incapacity as a result of long term groin problems … Persistent groin pain after hernia surgery again is a well recognised complication … The incidence is quoted as being somewhere between 1 and 5%. In severe cases persistent groin pain can become incapacitating. These patients often end up being referred to a pain clinic. In Mr [A’s] case the prognosis is complicated by the fact that he has now developed a recurrence over the area of his previous surgery. At this point in time it is difficult to predict Mr [A’s] ultimate outcome. It may well be that he will require further surgery … At this point in time my personal opinion is that Mr [A] is unlikely to improve without further intervention …”

3. In response to some further questions, Mr Veitch also said,

“The Claimant shows all the features of neuropathic pain following his initial hernia surgery … In my opinion it is most likely that his ongoing symptoms which are largely pain related are due to neuropathic pain rather than any underlying weakness.”

4. In response to being asked if he anticipated Mr A making a recovery at some point in the future and to what degree (e.g. should he capable of sedentary employment, able to cope with general domestic tasks, etc.), Mr Veitch said,

“There is not a huge evidence base that permits me to answer these specific questions accurately. However, I have enclosed two abstracts which may be of some help. In my supplementary report I indicated that the pain was likely to continue in its present state for at least a further year. In the report from Portland, Oregon, their group of patients had suffered a mean duration of pain of 3.9 years. This would suggest that neuropathic pain following inguinal hernia surgery is potentially long standing. A number of therapeutic measures have been researched … and one of these the authors refer to as ilioinguinal neurectomy … I am uncertain as to whether a neurectomy was considered … I doubt whether this was the case. Regarding your question about recovery and to what degree, could I refer you to the second abstract from Uppsala, Sweden … They concluded that persistent post groin hernia surgery pain is mainly neuropathic and does have a substantial impact on health related quality of life. In my opinion therefore I feel that on the balance of probability Mr [A] is unlikely to return to a job involving physical activity. If he is able to return to work then I feel that this is more likely to be in a sedentary role.”

5. In May 2012, Mr A applied to have his benefits reassessed following the operation. He also submitted an internal dispute resolution (IDR) application form. NHS Pensions treated Mr A’s request for reassessment as an IDR application.

6. NHS Pensions’ medical adviser sought further information from Mr A’s GP. Mr A was asked to sign a consent form to allow Atos to obtain reports from his doctors. He signed the form and asked to see any reports before they were sent to NHS Pensions.

7. NHS Pensions issued a stage one IDR decision in August 2012. They upheld the original decision to award Tier 1 benefits with the option for reassessment. NHS Pensions quoted from the advice they had received from Atos. Atos said that no new medical evidence had been submitted, but that Mr A’s GP notes had been obtained. The Atos adviser went on to say,

“The applicant has had a number of problems following surgery for a hernia. He has continuing pain, which has not responded well to the GP measures. It is recorded in the notes he was thinking about a referral to the Pain Clinic on 25.5.12. This has considerable scope for improving control of this type of pain, and so permanent incapacity cannot be accepted until options here have been explored.

Currently available evidence does not confirm that the member is, on balance of probabilities (more likely than not), permanently incapable of regular employment of like duration.”

8. The Atos adviser said that leave had already been granted for reassessment once within three years of the date of notification of the Tier 1 award and that remained available to Mr A.

9. Mr A requested a further review of his case. He said that he had asked for a review, but that his application had been considered under the IDR procedure and he did not know the reasons for this or what difference it would make. Amongst other things, Mr A said that the Atos adviser’s comment were incorrect. He explained,

“I had a third round of hernia surgery in July 2011. My long standing neuropathic pain has worsened since and I have been left with no blood supply to my left testicle. Your adviser has commented that my GP’s notes state that he was thinking of a referral to the pain clinic on 25.5.12, and that this has considerable scope for improving control of this type of pain …

Your adviser is writing as though they are unaware of my long medical history since my injury. I have been under the pain clinic for several years and have tried several different pain relief medications and electrical TENS therapy from them. I was discharged from the pain clinic in September 2011 as there was nothing further that could be done for my permanent neuropathic pain. I am still on the medication that they started me on and was discharged to the care of my GP to carry this on. When I saw my GP on 25.5.12, he said that it was an option to be referred again to the pain clinic to see if I could try a previous medication that did not work very well for me. This was because I felt my current medication was giving me decreasing pain relief and I was sometimes having a reaction … I decided to not take up the offer of a further referral as I had been told previously by the pain clinic that there was nothing further that can be offered to me.”

10. Atos wrote to Dr Porter, a Consultant Anaesthetist, who had been treating Mr A. In her report, Dr Porter said,

“Mr [A] was complaining of lower abdominal pain prior to surgery in 2007. It was thought that the pain was secondary to a left inguinal hernia … The pain did not improve and in fact became more disabling … Mr [A] now complains of continuous low abdominal pain on the left but the pain has become more extensive with time … It is difficult to make a clear diagnosis as to what the original pain was but it is recognised complication of inguinal hernia surgery that persistent chronic pain can develop. There are no clear investigations which would be appropriate to give a full diagnosis and clinical findings are limited. I can only report Mr [A’s] assessment of the impairment of function and life function …”

11. In answer to the question “Please indicate if further therapeutic interventions are available and be potentially beneficial for his neuropathic pain?”, Dr Porter said,

“It is well recognised that pain may persist following an inguinal hernia repair for up to two years. In up to 1/3 of patients the pain may persist beyond this time. The pain is possibly due to nerve damage at the time of surgery and this may respond to injection of local anaesthetic and steroid … However, some of the pain may be arising due to stitches placed in the periosteum of the pelvis and pain arising from this site is unlikely to respond to local anaesthetic and steroid injections. Mr [A] has, to my knowledge, not had any injections to date …”

12. In answer to the question “With full reasonable available therapeutic intervention what is the likely course of this applicant’s health and function over the coming 17 years to normal retirement age?”, Dr Porter said,

“Many patients who have had recurrent inguinal hernia surgery have persisting pain following the surgery. A good percentage will improve with time. Mr [A] has now had his pain for at least five years so it is unlikely that he will ever become entirely pain free. We had hoped to include him in one of our pain management seminars which are directed at improving life quality and improving life function whilst not necessarily improving the pain. Mr [A] is scheduled to attend some Seminars and may be invited to attend our pain management programme is this is thought to be appropriate. I have yet to evaluate him for injections. My feeling is that his injections would be best administered after he has attended pain management seminars.

It is likely that Mr [A] will have a degree of disability which persists.”

13. When declining Mr A’s appeal, NHS Pensions quoted from their Atos adviser,

“It is considered that currently available evidence is insufficient to assess the longer term outcome in terms of this applicant’s ability to permanently undertake any regular employment of like duration …

Mr [A] writes that he has been under pain management in 2010 and 2011 and believes that all treatment options have been explored … However Dr Porter has advised a new treatment programme, which includes attendance at pain management seminars, which is aimed at improving his current functional capability but not necessarily the pain level and nerve injections. Dr Porter also comments that “a good percentage (of people having recurrent hernia surgery) will improve with time.”

Mr Veitch also advises about the lack of evidence-based data for the long term outcome of neuropathic pain but that Mr [A] is unlikely to be able to return to physically demanding work. This has been accepted in the award of Tier 1.

Whilst it is accepted that he is currently unfit for regular employment, the requirements of the NHS pension scheme regulations … requires that the permanency of the medical condition is by reference to age 60 years, which in Mr [A’s] case is in 17 years.

There is therefore sufficient time remaining to age 60 years for Mr [A] to benefit from the treatment programme outlined by Dr Porter. With further specialist pain treatment and adaptation over the lengthy time remaining to age 60 years it is possible that his functional capacity will improve sufficiently such that he could cope with full-time work of a sedentary nature with adjustments under the Equality legislation that allows for his pain such as regular work breaks and posture changes.

This depends on the improvement expected by Dr Porter and over time and cannot be known at this time.”

Mr A’s Position

14. Mr A submits:

He was awarded Tier 1 benefits with the option to apply for reassessment because he was due to have further surgery and it was not clear whether this would improve his condition. The surgery did not improve his condition so he applied for reassessment. NHS Pensions treated this as an application under the IDR procedure.

He does not feel that Dr Porter’s report was used properly because it contained information which went against the decision by NHS Pensions.

NHS Pensions seem to keep changing the reasons for their decision. He was originally awarded Tier 1 benefits because he was due to have an operation. When he applied for reassessment, it was clear that the operation had caused him further problems and not improved his pain. Now he is being told that he has been awarded Tier 1 benefits because his pain may improve. However, his pain has not improved so far and has only worsened.

He is not able to provide any later medical reports because once he had ceased work he did not have access to the occupational health department.
Response from NHS Pensions

15. NHS Pensions’ response to Mr A’s complaint is summarised below:

They have properly considered Mr A’s application for ill health retirement, taking into account all available relevant evidence and weighing it accordingly.

The test for Tier 2 benefits is whether the applicant is permanently incapable of employment of like duration; it does not test the permanency of a condition. Many people with devastating illnesses can still attend work with the right support.

In making the decision, they have sought and accepted the advice of their medical advisers.

They take advice from a panel of professionally qualified and experienced occupational health doctors who have access to specialist advice where necessary. They are specially trained in the legislative requirements of the NHS Pension Scheme. Their function is to “help guide decisions over each claim by conducting an objective and independent professional consideration of all the available medical evidence”.

The role of the Scheme’s medical advisers is quite different to that of a treating physician in many respects. They are required to assess the applicant’s capacity for work in the context of the Scheme Rules. Whilst occupational physicians are generalists, rather than specialists in any particular condition, they have expertise in evaluating the evidence provided by specialists. Their focus is on the functional consequences of a medical condition. They also require knowledge of, not just the Scheme Rules, but also how the Rules have been interpreted by the statutory body with responsibility for administering the Scheme, the Ombudsman and the Courts. They must also understand the principles whereby the process of assessing an application is administered, for example, providing independent advice, asking the right questions, and ensuring a sufficiency of evidence.
The reference to “insufficient evidence” in Atos’ initial advice is a presentational issue. Their understanding of this phrase, which they are familiar with, is that the evidence does not exist rather than Atos failed to obtain it. In Mr A’s case, the comment was made in the context that he was due to undergo further treatment and that, until the results of this were known, it was not possible to say that he met the criteria. In the circumstances, it is not appropriate to seek further evidence. They accept that the phraseology could be open to different interpretation and they have addressed the matter with Atos for future cases.
It is not necessarily the case that Mr Veitch’s opinion was a key influence on Atos’ recommendations or that they overlooked Dr Porter’s comment that Mr A was unlikely ever to be entirely pain free. All evidence is carefully weighed. The fact that a specific piece of evidence is not referred to in the rationale does not mean that it has been ignored and, equally, reference to a specific piece of evidence does not mean that it has been a key influence. It is unsafe to make such assumptions.

Mr Veitch is not Mr A’s treating consultant and had produced his reports in connection with a personal injury claim. Had further clarification been sought, it is likely that he would have needed to examine Mr A in order to respond. Whilst it is not appropriate for no weight to be attached to specialist reports because they have been commissioned for a different purpose, it would be unwieldy for Atos to commission specialist examination and reports in such cases.
With the benefit of hindsight, they accept that it might have been as well to clarify whether Mr A wished his case to proceed under the IDR procedure or to be treated as a reassessment under Regulation E2B. However, they consider that the way in which they have considered Mr A’s case has not materially altered his position. The opportunity for reassessment remains; as does the opportunity for Mr A to appeal the outcome of any reassessment under the IDR procedure if he wishes. They offer their apologies to Mr A.

Responsibility for allowing Mr A sight of a medical report before issue lies with the doctor concerned. They had notified the doctor that Mr A wished to see the report and had informed Mr A that, if he wished to see the report, he should contact the doctor to arrange this.

Whilst the medical adviser at stage one of the IDR procedure did not specifically say what he would expect Mr A to be capable of in terms of work with the expected improvement, it was clear from the context in which the case was being considered that the medical adviser had considered whether the expected improvement would allow him to return to work.

Conclusions

16. If Mr A is to be awarded a Tier 2 pension, he would have to be “permanently incapable of regular employment of like duration” in addition to being “permanently incapable of efficiently discharging the duties of [his former] employment”. It is agreed by NHS Pensions that Mr A is permanently incapable of discharging the duties of his former employment (Ambulance Paramedic). The decision not to award Mr A a Tier 2 pension was based on the advice received from Atos. It is appropriate, therefore, to consider that advice in some detail.

17. In their initial advice, Atos said that the available evidence was insufficient to assess the longer term outcome in terms of Mr A’s ability to permanently undertake any regular employment of like duration. They referred to Mr Veitch’s comment that “If [Mr A] is able to return to work then I feel that this is more likely to be in a sedentary role”. Atos noted that Mr A was due for further surgery and that the outcome was uncertain. On this basis, they recommended a Tier 1 pension with leave to apply for review (under Regulation E2B). NHS Pensions do not appear to have queried the advice from Atos despite the comment that they did not have the evidence to assess the longer term which was (in essence) what they were required to do. There may well be cases where making such an assessment is difficult (and Mr A’s case may be one of those), but it is a requirement of the Regulations. If the evidence is “insufficient”, further evidence should be sought. Whilst there is provision in the Regulations for the review of a decision to award a Tier 1 pension, this does not remove the requirement to make a decision properly in the first place.

18. NHS Pensions have explained that they are familiar with the phrase “the available evidence is insufficient” and they take it to mean that the required evidence does not exist. They do, however, concede that the phrase is open to interpretation. Regardless of which interpretation is put on the phrase, the point is that a view was needed as to the likely outcome of Mr A’s treatment and ability to return to work. Regulation E2B should not be used to circumvent the requirements of E2A.
19. Atos also appear to have assumed that Mr Veitch was thinking of work of like duration when he said Mr A might be able to undertake sedentary work. There is no indication that this what Mr Veitch had in mind. The question he was answering made no reference to employment of like duration or explained that this had a specific meaning under the relevant Regulations. If anything, the question was more likely to steer Mr Veitch towards giving a view on whether Mr A would be capable of returning to any work (and on that he seemed doubtful). Given that Mr Veitch’s opinion appears to have been a key influence on Atos’ recommendation, it should have been clarified with him. In view of the above, I do not find that the decision to award Mr A a Tier 1 pension was reached in a proper manner.

20. Mr A applied to have his award reviewed. NHS Pensions took him to mean that he wanted to invoke the Scheme dispute resolution procedure. This actually works to Mr A’s advantage because it is the original decision which is reviewed under the dispute procedure and, should it be revoked, any Tier 2 pension awarded subsequently would be payable from February 2011. Had NHS Pensions reviewed Mr A’s pension under Regulation E2B and determined that it should be revised to a Tier 2 pension, the revised pension would only be payable from the date of their determination. Mr A also retained the option to seek a Regulation E2B review. Thus, he suffered no injustice as a result of NHS Pensions’ decision to review his case under the dispute procedure.

21. Mr A’s case was reviewed by Atos. They obtained his GP’s records and, on the basis of these, confirmed their recommendation of a Tier 1 award. Mr A made a number of very pertinent points in his second stage appeal. He said that the Atos adviser appeared to be unaware of his medical history and, in particular, that he had already been attending a pain clinic and had tried several forms of pain relief. The reference in the GP notes to a referral to a pain clinic was in fact a re-referral and a suggestion that Mr A re-try some of the previous medication which had not worked previously. Perhaps not surprisingly, Mr A had declined this offer. As a result of Mr A’s appeal, his case was referred back to Atos and they sought further evidence in the form of a report from Dr Porter.

22. In her report, Dr Porter explained that Mr A had been suffering from abdominal pain since 2007 and that it was difficult to make a diagnosis. She noted that pain might persist after surgery for a hernia and offered two scenarios as to why that might be. In one case, the pain might respond to injections of local anaesthetic and steroids, but in the other, it would not. Dr Porter said that she was not aware that Mr A had had any injections. Dr Porter said that a good percentage of sufferers would improve with time; a comment picked up by Atos and quoted out of context. They did not mention that Dr Porter went on to say that Mr A had had his pain for at least five years and it was unlikely that he would ever become entirely pain free. This point appears to have been overlooked by Atos. Atos noted that Dr Porter was suggesting that Mr A could attend some pain management seminars and that she would assess him for injections. On this basis, Atos concluded that there was time (before normal retirement age) for Mr A to benefit from the “new treatment” suggested by Dr Porter and that it was “possible that his functional capacity will improve sufficiently such that he could cope with full-time work of a sedentary nature with adjustments under the Equality legislation”. Atos do not mention that Dr Porter concluded that it was “likely that Mr A will have a degree of disability which persists.”. In fact, they referred to “the improvement expected by Dr Porter” when she had made no such statement. I also note that (as with Mr Veitch) the question put to Dr Porter made no mention of the likelihood that Mr A would be capable of work of like duration. Her comments should be read in that context.

23. On the basis of the recommendations from Atos, NHS Pensions confirmed the award of a Tier 1 pension for Mr A. It is the case that NHS Pension are entitled to rely on the advice they receive from Atos. The weight that they ascribe to any piece of evidence is for them to decide.
 However, if they are to rely on a report from a medical adviser, they should not do so blindly. Whilst I accept that NHS Pensions are not medically trained, they should at least satisfy themselves that there are no factual errors or the like which might require clarification before they accept the medical adviser’s view. Mr A’s case illustrates why this is necessary. Atos quoted Dr Porter out of context and appear to have overlooked her comments to the effect that Mr A was likely to remain disabled by his persistent pain. Whilst I do not ascribe any malicious intent to Atos, Mr A’s case does show why NHS Pensions should take a proactive approach to the advice they receive before accepting it.

24. NHS Pensions have made two related points concerning the evidence they received from Atos. They argue that specific reference to Mr Veitch’s comments and the non-inclusion of certain key comments by Dr Porter should not be taken to mean that the one had been influential and the other ignored. NHS Pensions suggest that it would be unsafe to make such assumptions. However, in effect, they are arguing that I should make the opposite assumptions – that, despite the fact that Atos had specifically referred to Mr Veitch’s comments, they had not been influential in the view reached and Dr Porter’s views had been fully and correctly considered, despite there being documentary evidence suggesting otherwise. In my view, by far the ‘safest’ approach to take is to take the written record at face value and not to read things into it. NHS Pension appear to be taking the approach that, through long association, they know what Atos mean to say. This is not the ‘safe’ approach to take and is not fair to the applicants for ill health retirement, who need to understand the reasoning behind the decision made in their case.
25. There are well established principles which should be followed in making a decision of this nature.
 Briefly, the decision maker must take all and only relevant matters into account, direct themselves correctly as to the legal position (in particular, the correct construction of the relevant rules/regulations), ask the right questions and not come to a perverse decision. In this context, a perverse decision is one which no reasonable decision maker, properly directing itself, would come to in the circumstances. I find that, in Mr A’s case, NHS Pensions have not taken all the relevant matters into account. They have not taken the evidence provided by Mr Veitch and Dr Porter properly into account because the reports provided by Atos (on which they relied) did not paint an accurate picture of the views expressed by those doctors or the context in which they were given.

26. Whilst I do not disagree that it would not be appropriate to expect Atos to seek further specialists’ reports in every case, this should not preclude them from seeking clarification where a report has already been provided. In this case, this was simply a question to asking Mr Veitch what he had in mind when he commented that Mr A might be able to undertake sedentary work; hardly something that was likely to require him to re-examine Mr A.
27. It is not my role to come to a decision as to Mr A’s eligibility for a Tier 2 pension; that decision remains for NHS Pensions to make. I am, therefore, remitting the decision for review by NHS Pensions.

28. Mr A has been through a difficult and trying time which has not been helped by the approach taken in determining his eligibility for a Tier 2 pension. I find that the distress and inconvenience Mr A will have suffered as a result of the maladministration I have identified above should receive some modest recognition and I have made directions accordingly.

Directions
29. I now direct that, within 21 days of the date of my final determination, NHS Pensions will review Mr A’s case, having sought appropriate clarification from Mr Veitch and Dr Porter. If NHS Pensions determine that Mr A was eligible for a Tier 2 pension in February 2011, they will pay him arrears, together with simple interest at the base rate for the time being quoted by the reference banks. If, however, NHS Pensions determine that Mr A was, in fact, eligible for a Tier 1 pension, they will also review that decision under Regulation E2B taking into account of the recent evidence as to the deterioration in his condition since that date.

30. Within the same timeframe, NHS Pensions shall pay Mr A the sum of £250 for the distress and inconvenience he has suffered.

Jane Irvine 

Deputy Pensions Ombudsman

17 January 2014
Appendix

The National Health Service Pension Scheme Regulations 1995 (SI1995/300)

Regulation E2A

“(1)
A member to whom this regulation applies who retires from pensionable employment before normal benefit age shall be entitled to a pension under this regulation if -

…

(b)
the member's employment is terminated because of physical or mental infirmity as a result of which the member is -

(i)
permanently incapable of efficiently discharging the duties of that employment (the "tier 1 condition"); or

(ii)
permanently incapable of regular employment of like duration (the "tier 2 condition") in addition to meeting the tier 1 condition.

…

(13)
For the purposes of determining whether a member is permanently incapable of efficiently discharging the duties of the member's employment under paragraph (2)(b)(i), the Secretary of State shall have regard to the factors in paragraph (15) (no one of which shall be decisive) and disregard the member's personal preferences for or against engaging in that employment.

(14)
For the purposes of determining whether a member is permanently incapable of regular employment under paragraph (2)(b)(ii), the Secretary of State shall have regard to the factors in paragraph (16) (no one of which shall be decisive) and disregard the factors in paragraph (17).

 (15)
The factors to be taken into account for paragraph (13) are –
(a)
whether the member has received appropriate medical treatment in respect of the incapacity;

 
(b)
the member's -

(i)
mental capacity; and

 

(ii)
physical capacity;

(c)
such type and period of rehabilitation which it would be reasonable for the member to undergo in respect of the member's incapacity, irrespective of whether such rehabilitation is undergone; and

 
(d)
any other matter which the Secretary of State considers appropriate.

  (16)
The factors to be taken into account for paragraph (14) are –
(a)
whether the member has received appropriate medical treatment in respect of the incapacity; and

(b)
such reasonable employment as the member would be capable of engaging in if due regard is given to the member's -

(i)
mental capacity;

 

(ii)
physical capacity;

 

(iii)
previous training; and

 

(iv)
previous practical, professional and vocational experience,

irrespective of whether or not such employment is actually available to the member;

(c)
such type and period of rehabilitation which it would be reasonable for the member to undergo in respect of the member's incapacity (irrespective of whether such rehabilitation is undergone) having regard to the member's -

(i)
mental capacity, and

 

(ii)
physical capacity:

(d)
such type and period of training which it would be reasonable for the member to undergo in respect of the member's incapacity (irrespective of whether such training is undergone) having regard to the member's -

(i)
mental capacity,

 

(ii)
physical capacity,

 

(iii)
previous training, and

 

(iv)
previous practical, professional and vocational experience, and

 
(e)
any other matter which the Secretary of State considers appropriate.

 (17)
The factors to be disregarded for paragraph (14) are –
(a)
the member's personal preference for or against engaging in any particular employment; and

 
(b)
the geographical location of the member.

(18)
For the purpose of this regulation –
"appropriate medical treatment" means such medical treatment as it would be normal to receive in respect of the incapacity, but does not include any treatment that the Secretary of State considers –
(a)
that it would be reasonable for the member to refuse,

(b)
would provide no benefit to restoring the member's capacity for -

(i)
efficiently discharging the duties of the member's employment under paragraph (2)(b)(i), or

(ii)
regular employment of like duration under paragraph (2)(b)(ii),

before the member reaches normal benefit age; and

(c)
that, through no fault on the part of the member, it is not possible for the member to receive before the member reaches normal benefit age;

"permanently" means the period until normal benefit age; and

"regular employment of like duration" means -

…

(b)
in all other cases, where prior to retiring from employment that is pensionable the member was employed -

(i)
on a whole-time basis, regular employment on a whole-time basis;

(ii)
on a part-time basis, regular employment on a part-time basis,

regard being had to the number of hours, half-days and sessions the member worked in that employment.”

Regulation E2B

“(1)
This regulation applies to a member in receipt of a tier 1 pension under regulation E2A.

(2)
A member to whom this regulation applies may ask the Secretary of State to consider whether the member subsequently meets the tier 2 condition if –
(a)
by notice in writing at the time of award of the pension, the Secretary of State informed the member that the member's case may be considered once within a period of three years commencing with the date of that award to determine whether the member satisfies the tier 2 condition at the date of such a consideration;

(b)
the member provides further medical evidence to the Secretary of State relating to the satisfaction of the tier 2 condition at the date of the Secretary of State's consideration and that further medical evidence is provided -

(i)
in the case of a member who does not engage in further NHS employment during the three year period referred to in (a), before the end of that period;

…”
� Sampson and others -v- Hodgson and others [2008] All ER (D) 395 (Apr)


� Edge v Pensions Ombudsman [1998] 2 All ER 547 (later upheld by the Court of Appeal)
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