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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Applicant
	Mr Robert Thomson

	Scheme
	Scottish Housing Association Pension Scheme (SHAPS)

	Respondent 
	The Pensions Trust 


Subject

Mr Thomson has complained that the Pensions Trust moved his membership to a scheme with less favourable terms. His pension first accrued annually at 1/60th of final salary, then in 2011 he was moved to career average scheme accruing at 1/120th and then from April 2013 he was moved into a defined contribution scheme. 
The Pensions Ombudsman’s determination and short reasons
The complaint should not be upheld against The Pensions Trust because:

· Mr Thomson’s employer did not appeal against the decision not to allow them to participate in the1/60th of final salary scheme; and 

· The Pensions Trust have acted in accordance with rule 20.4 of The Pensions Trust Defined Benefit Rules, which details that The Pensions Trust may, for any reason, terminate the participation of any Employer in the Scheme, provided a minimum of three months’ notice is given.
DETAILED DETERMINATION
Material Facts

1. The Pensions Trust is a multi-employer occupational pension scheme.  The trustee is Verity Trustees Ltd.  The Pensions Trust has within it a number of different pension schemes each with different benefit structures.  Employers are able to participate in those schemes, which are also subdivided according to sectors/employer groupings.  
2. Rule 2 of the Defined Benefit Rules of the Pensions Trust includes provisions by which an employer, or a “pensions committee” established for the purpose of participation of a group of employers, participates in the Pensions Trust subject to a “Scheme Document” that identifies the terms of participation and, in particular, any variation for the scheme in question away from the general Defined Benefit Rules.
3. SHAPS is the title given to scheme established in that way by the Scottish Housing Associations’ Pensions Committee for employees of participating housing associations and related bodies in Scotland.
4. For ease and for consistency with the way that the parties have approached it, though it may not be consistent with strict legal analysis for the purpose of my jurisdiction, I refer to the Pensions Trust as the respondent to this complaint, and to SHAPS as the scheme to which the complaint refers.  
5. It is relevant to this case that Rule 20.4 of the Defined Benefit Rules says:
“The Trustee or Pensions Committee (as the case may be) may, if for any reason they consider appropriate, terminate the participation of any Employer in the Scheme on giving to the Employer not less than 3 months' notice in writing …”

6. Mr Thomson is the National Director of Care and Repair Scotland. He is the only employee of Care and Repair Scotland who is a member of SHAPS.  His benefits originally accrued at 1/60th of final salary for each year of service.
7. On 6 April 2005 the Occupational Pension Schemes (Employer Debt) Regulations 2005 came into force.  The effect was to make surviving participating employers potentially liable for the debts to the scheme of an insolvent employer. 
8. Following a consultation process which began in 2010, it emerged that some of the participating employers wanted the committee to look into the issue of the financial strength of individual employers. This was partly because of the increasing cost of pensions and the fact that some of the participating employers (who had historically entered the scheme) did not meet the current entrance criteria of being a registered social landlord with at least one hundred housing units.
9. On 31 May 2011 The Pensions Trust wrote to all SHAPS employers inviting them to complete an online financial questionnaire. The letter also stated that employers would be categorised as low, medium, or high risk; and any employers who were categorised as high risk would be required to participate in the career average 120th section of the scheme, from 1 April 2012.
10. In August 2011 The Pensions Trust wrote to Mr Thomson to inform him that they considered Care and Repair Scotland to be in the high risk category. Care and Repair Scotland had until 31 August 2011 to appeal the decision.

11. There was no formal appeal, but in correspondence the Pensions Trust said that for an employer who was not a social landlord they were prepared to take into consideration any other, non-housing stock assets that the organisation may possess. They said there had been no intention to specifically exclude care and repair organisations from the scheme.
12. Mr Thomson has objected strenuously to The Pensions Trust no longer allowing Care and Repair Scotland to participate in the 1/60th section of the scheme and instead requiring him to be a member of the 1/120th career average section.  He also objects to change made very shortly after to participating in a defined contribution section instead of the career average section.  Amongst other things he challenges the Pensions Trust’s rationale for the decision.  He also challenges whether what has been done is permitted under the scheme’s rules. 

13. The Pensions Trust has responded justifying its decision on the grounds of risk to other employers and observing that Mr Thomson had no right to any continuing future level of benefit accrual as the scheme could be amended or terminated at any time.
Conclusions

14. If, at the time that Care and Repair Scotland were no longer permitted to participate in the 1/60th final salary section of the scheme, Mr Thomson had rights (under his contract of employment) to any particular level of future pension accrual, they lay against his employer, not the Pensions Trust.
15. Rule 20.4 gives the Trustee or Pensions Committee wide power to terminate the participation of an employer, subject to notice requirements. Any complaint about the exercise of that power in this case properly lies between Care and Repair Scotland and the Pensions Trust.  There has been no formal objection.  For whatever reason, it was Care and Repair Scotland’s choice not to appeal the decision to classify the organisation as “high risk.”
16. The effect of that decision is that Care and Repair Scotland no longer makes a 1/60th final salary pension scheme available to Mr Thomson (of course, the Pensions Trust is not the only way of doing that, though others may be less attractive than the old arrangement with the Pensions Trust).  
17. There is no basis upon which my office should investigate the propriety of the Pensions Trust’s decision not to allow Care and Repair Scotland to continue to participate on the previous terms, when they themselves have raised no formal objection during the consultation period, nor made a complaint to me.

18. Mr Thomson is also unhappy about a subsequent change from career average to defined contributions.  But as with the main complaint, Mr Thomson has no contractual or other rights as against the Pensions Trust for any particular benefits.  If he has any rights of that sort, they would lie against his employer, for whom the Pensions Trust is one way among many of making pension provision available to him.
TONY KING 
Pensions Ombudsman
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