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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	Mr Leo Quigley

	Scheme
	Local Government Pension Scheme (the Scheme)

	Respondent 
	Sheffield City Council (the Council) 


Subject

Mr Quigley’s complaint is that the Council revoked an agreement to allow him to make a late transfer into the Scheme.
The Pensions Ombudsman’s determination and short reasons
The complaint should be upheld against the Council because there has been maladministration on their part. However, I am unable to find that Mr Quigley has suffered any financial loss as a consequence of the Council’s maladministration. I therefore uphold his complaint but only to the extent of non-financial injustice he has suffered. 
DETAILED DETERMINATION
Relevant regulations and provisions
1. The regulations applicable are the Local Government Pension Scheme (Administration) Regulations 2008 (2008 Regulations) and an extract of the relevant paragraphs is set out in Appendix I. 
2. Under the Scheme members could take their benefits at age 60, instead of 65, without any reduction provided their age and years of completed pensionable service added up to 85 or more years (‘the 85 years Rule’). This rule was abolished on 1 October 2006, but benefits built up to 31 March 2016 were protected for members of the Scheme as at 30 September 2006 whose date of birth was 31 March 1956 or before.    
3. An extract from NHS Pension Scheme guide dated April 2012 (the Guide) reads as follows:
“Important notice if you have been a member of any NHS Pension Scheme before 1 April 2008

If you rejoined the Scheme on or after 1 October 2008 and had a break in membership of 5 years or more you will now be in the 2008 Section of the Scheme. You will be given the option of transferring your previous 1995 Section membership into the 2008 Section on a Cash Equivalent Transfer Value (CETV) basis. If you opt to transfer, all of your membership will be taken account of when you qualify for any benefit in the 2008 Section. If you do not opt to transfer your previous membership of the 1995 Section, it will remain separate and will not be used in calculations of any benefits you qualify for in the 2008 Section. Your membership in the 1995 Section will be ‘deferred’ and will be used to calculate entitlement to deferred benefits under the rules of the 1995 Section.
…

The 1995 Section of the Scheme closed to new members with effect from 1 April 2008. If you were an active member of the Scheme on 31 March and 1 April 2008 you may remain in this Section of the Scheme. There are some circumstances in which a new employee who has previously been employed by the NHS and has a deferred benefit can rejoin the 1995 Section of the Scheme after 1 April 2008. These are: 

• Deferred members who return to NHS work will be able to rejoin the 1995 Section provided they return within five years of becoming a deferred member and they are under age 60. 

• Members who are in the corresponding 1995 Section of the NHS Pension Schemes in Scotland or Northern Ireland who are joining the NHS in England and Wales. 

• Members returning to NHS work, who transferred their benefits out of the Scheme when they left before 1 April 2008. They are able to rejoin the 1995 Section provided they return within 5 years of leaving. 
• Deferred members who return to NHS work will be able to rejoin the 1995 Section provided they returned before 1 October 2008 and are under age 60. 

• Members who were in a corresponding 1995 section of the NHS Pension Scheme in the Isle of Man prior to 1 April 2012 and joined the NHS Pension Scheme in England and Wales on or before 1 April 2012”

Material Facts

4. Mr Quigley had deferred benefits under the Scheme after 23 years of membership when he joined the NHS. In 2002 he transferred his benefits from the Scheme to the NHS Scheme.

5. At the end of 2003 Mr Quigley returned to work for the Council, but did not transfer his pension back from NHS Scheme to the Scheme within 12 months of joining service. At that time he was 53 years old. 
6. Mr Quigley was seconded to Department of Health (DoH) on a part-time basis between February 2008 and June 2009. The Council continued to pay him his salary, invoiced DoH for a higher figure of £600 per day and paid him the difference between that and his gross salary as pensionable overtime.

7. In an email dated 29 February 2008 to Ms P, the Head of Organisational Development at the Council, Mr Quigley said that he was willing to “…take the full superann ‘hit’ (including employer’s contribution) in order to make the extra earnings pensionable…”.

8. In an email of 18 July 2008 to Ms G, his line manager, Mr Quigley said:

“Mark’s calculations give an equivalent salary level that leaves the City Council in a nil cost position, including the employer’s NI and superann contributions, in respect of days when I am seconded to the [DoH]. The calculation takes holidays and bank holidays into account, and the agreement we have with DoH is for 130 seconded days per year (it was 65 for the initial six months).

The short version, as Mark explained it to me is:
· Additional salary of £335.45 per seconded day for February and March 2008. The monthly additional salary (based on 10.8333 seconded days per month) is therefore £3634, or £43608 annually.
· Additional salary of £330.49 from April onwards. Monthly additional salary is therefore £3580, or £42964 annually.

From [Ms P’s] email, you would need to advise HR First of this on a contract variation form, and confirm that the budget agreement with the [DoH] is in place to fund this. Have we now agreed to continue this agreement until the end of March 2009?” 
9. In September 2008 Mr Quigley discussed with Ms P the possible transfer of his benefits from NHS Scheme into the Scheme. 

10. The Council’s policy in relation to transfer of service from other pension arrangements dated June 1998 (the Policy) states:

“You may now be allowed to transfer benefits from other pension arrangements after the existing 12 month time limit providing you are not 50 years of age or over and/or being considered for early retirement on the grounds of ill health or under the Authority’s Early Retirement Scheme. 
The Council will decide if you can transfer benefits after considering the circumstances of your case.”

11. On 23 September 2008 Ms H, the pensions officer for South Yorkshire Pensions Authority (SYPA), sent Ms P an email stating that Mr Quigley had contacted her about the transfer of his pension benefits and asked Ms P for a memo granting permission to proceed with the transfer.   In January 2009 Ms P agreed, on behalf of the Council, to the transfer of Mr Quigley’s benefits. 
12. In a memo dated 27 January 2009 to SYPA, Ms G confirmed that the Council had no objections to Mr Quigley making a late transfer of his pension rights from the NHS Scheme.
13. Mr Quigley was sent a number of documents by SYPA, which included a guide to the Scheme which said: “…a transfer not completed within 12 months of you becoming a member of the scheme is likely to result in lower benefits offered on [the Scheme]”.

14. The documentation Mr Quigley received from the NHS Scheme in May 2009 showed that his benefits under that scheme were an annual pension of £16,117.37 and a tax free lump sum of £48,352 payable at age 60, and the transfer value was £380,512.15.

15. On 12 May 2009 in an email to Ms G, Mr Quigley said:

“Looking back at the correspondence with SYPA in January I’m suddenly worried there could be an issue about the basis for the valuation, as to whether this is a club transfer or a non-club transfer. I don’t recall [Ms P] making any particular reference to this issue when I had my original conversation with her about the transfer and I thought that what she was authorising was a club transfer, but the email you sent to [Ms M] in pensions didn’t explicitly state this. As I understand it, a club transfer would be more or less a year-for-year basis, with the NHS Scheme basically returning the money that SYPA gave them when I went to Gateshead.

This is a little alarming as it affects the number of years of membership that would be credited and also my status under the 25 year rule, so would you mind checking with [Ms P] please? If she confirms it as a club transfer you would probably need to write to [Ms M] again and make this clear before SYPA finalise the valuation.”   

16. On 15 May 2009 Ms G sent Ms M at SYPA an email confirming that she had discussed the matter of Mr Quigley’s transfer with Ms P and authorising it as a club transfer.

17. Mr Quigley completed a ‘Transfer of Benefits Election Form’ (the Form) for the Scheme on 2 July 2009. The Form stated that he was electing to transfer his benefits from the NHS Scheme to the Scheme and he confirmed that he received details of the alternative benefits available. On the form he had manually written: “Please note my substantive post from 1.7.09 is £48,120.96 service of 21 yrs 160 days to be purchased as per [Ms L] letter dated 5/6/09”. 
18. An estimate in respect of the transfer of Mr Quigley’s benefits from the NHS Scheme to the Scheme shows that the transfer value would buy 21 years 160 days transfer credit in the Scheme. It also states that based on a pensionable pay of £48,120.96 his benefits would be an annual pension of £12,895.43, a lump sum of £38,686.29 and a partner’s pension of £6,447.71. The benefits under the Scheme were payable as from age 65, but he could retire early at age 60 without his employer’s consent in which event the benefits may be reduced. 
19. On 12 August 2009 in an email to Ms W, a Finance Business Partner, Mr P, the Technical Team Manager for SYPA, said:

“…I wonder if I can run a situation past you which has recently been brought to my attention that raises concerns…It surrounds the authorisation of late transfers in the scheme and the associated liabilities which an employer may incur…

Where someone commences employment and joins [the Scheme] they have a twelve month window to declare any benefits from previous pension schemes that they wish to consider transferring to [the Scheme]…Where SYPA are notified beyond this period this will then be considered a late transfer and a different approach will be adopted which requires the employer approval to proceed.

An employer should take into account the financial implication of allowing such a transfer along with reference to their policy on allowing late transfers. Consideration in forming their policy will have been given to circumstances such as (a) the risk of the member being retired through permanent ill health, (b) whether the post is under threat of immediate or future redundancy, (c) whether the member could elect for flexible retirement in the near future, or (d) other circumstances where the employer may suffer financial loss. How each employer controls this is down to local level, with perhaps a few nominated staff able to make decisions on late transfers, in full knowledge of the potential liabilities the employer may be incurring…

I have a member who commenced some years ago, but who has only recently (within the previous year) enquired about a transfer in from a previous scheme. In line with the approach for these cases the member was referred back to the employer to obtain the relevant authorisation. The authorisation duly followed and the transfer process began, assuming [the Council] had given full consideration to the request. During this time the member was being paid a honorarium payment and this is vital to remember in the following sequence of events.

The member obtained the previous scheme details and CETV being offered from which SYPA followed its usual procedures and issued an estimate of the service this would purchase. The calculation for the late transfer is based on the member[’]s current pay, which in this case included the honorarium payment. Pay is the vital factor here and the quotation was issued to the member which illustrated the transfer would purchase roughly 13 years[’] scheme membership. The member did not make a decision on this quotation but, after taking independent financial advice, requested a quotation on his basic salary, ignoring the honorarium payment. The inclusion of the lower pay figure in the calculation provided a revised service quotation of 21 years[’] service therefore you can see the effect of where using a lower pay figure provides a higher service credit. The member in full knowledge that the honorarium payments were about to cease, intentionally waited until this payment had ceased and signed the transfer election form on the very first day he was receiving his basic pay, ensuring he received the maximum service credit available in a true sense, the member was ‘playing’ the scheme to their advantage.

Initially you may believe the benefits on the higher pay providing the lower service are the equivalent benefits to awarding a higher service credit based on the lower pay, after all, that is what the CETV system tries to achieve. Let me throw further points for consideration.

Imagine the member is in their late fifties and the consequences of this. The service will have been calculated using a scheme retirement age of 65, thereby using actuarial factors to increase [the Scheme] service to cater for potential voluntary retirement from age 60 where scheme reductions would apply. Imagine should the member be made redundant and unreduced benefits are payable. The transfer itself would not cover the transferred benefits, and where looking at this member in isolation, creating an under funding position, increasing the early retirement strain costs payable by the employer significantly.

On top of this you have to remember that each member has the right to use one of the previous two years[’] pensionable remuneration figure should one of these be higher than their final year. Applied to this case, the member would use the previous years[’]  pay including honorarium payment, and have benefits based on service which would have been purchased using a lower pay figure which provides a higher service credit. Again you will see how this once again creates an immediate under funding position and how with a little knowledge members can play the system.

You will begin to appreciate if not properly regulated how late transfer approvals can place immediate strains on the fund which are not desirable, but in the present financial climate and mood of public opinion against the scheme even more so. Nominated persons who have the ability to approve these requests, along with updated publicised policies go a long way to achieving this (the latest policy I hold on late transfers from [the Council] is from 10 years ago and specifies members over age 50 will be refused late transfer requests – An update to this policy which is more than 10 years old and out of date due to regulation changes is urgently required).

…

A 58 year old whose late transfer has been approved (by the members head of service rather than at corporate level) has elected for transfer of benefits on the day their quite substantial honorarium (which for information is more than double his substantial salary) payment ceased, which will provide service credit from the CETV based on basic pay, but quite easily provide benefits on a pay figure including the honorarium as the member can voluntarily retire at age 60, or before with the employer permission or on redundancy grounds, and using the earlier pay period (including honorarium) to base benefits on, creating under funding issues. While the transfer has been ongoing the member has received quotations for redundancy which could provide an indication of future intentions…”               

20. On 4 September 2009 the Council informed SYPA that the transfer was not to proceed and SYPA then told Mr Quigley. 
21. Mr Quigley was seconded to DoH full time between November 2009 and August 2010. He opted out of the Scheme in June 2010 and left the service of the Council on 31 August 2010. He subsequently moved to the United States.
22. Mr Quigley complained about the Council revoking an agreement to transfer his benefits and his complaint was dealt with under the Scheme’s internal dispute resolution procedures (IDRP). His complaint was not upheld under stage one IDRP and, following his appeal, it was dealt with under stage two IDRP by the Fund Director of SYPA. The decision under stage two IDRP was not to uphold the complaint and the following reasons were given:
· Had the transfer proceeded he would have maximised his pension benefits and that would have led to a significant actuarial cost to his former employer and the Scheme. Once the senior SYPA officers became aware of the situation there was a keen interest taken in the outcome of the referral to the Council.
· The Scheme does not have to accept a transfer value. Had the Council confirmed that the transfer could go ahead, SYPA would have considered taking the unusual step of blocking the transfer under regulation 83(9) which states: “Where a request under paragraph (1) is duly made the fund authority may accept the transfer value and credit it to its pension fund”. 
· The Council’s application of the Policy is a significant factor in this dispute. The Policy was some years out of date and in need for review. Furthermore, there is limited evidence, if any, that the managers being asked to approve requests had sufficient knowledge of the Policy or the potential impact of what they were being asked to do. Ms P and Ms G were acting in Mr Quigley’s best interest but were not aware of the financial implications and, consequently, of their responsibilities towards their employer. The Policy has now been changed and all new applications are assessed by specifically trained officers.

· The Policy was adopted so as to minimise the Council’s exposure to additional pension costs and sought to limit the number of cases that could be approved. The phrase ‘except where an employee is 50 years of age or over and/or is being considered for early retirement on the grounds of ill health or under an early retirement scheme’ under the Policy excludes anyone who is being considered for some form of early retirement. The rationale of this is that the Policy aims to prevent a member transferring pension rights and almost immediately having brought them into payment. 

· The crux of the dispute rests on whether the Council, having originally agreed to exercise their discretion to allow a late transfer, could change their mind prior to the transfer being made. Having identified that the persons responsible for originally agreeing to the request were not aware of the full impact of the decision they were making, it is to be expected that Corporate Finance and HR Officers would want to re-examine the decision that had been made.    
· The financial impact to the Council of crediting him with 21 years 160 days service in lieu of the transfer of his benefits is in the region of £237,946.28 and is not a financial liability that they could accept.             
Summary of Mr Quigley’s position  
23. By late 2007, at the age of 57, he had established pension rights in both the Scheme and the NHS Scheme. The NHS Scheme provided the right to retire at age 60 on an unreduced pension; the Scheme provided the same right but only for members with more than 25 years of pension rights.
24. 14 January 2009 was the latest date he could rejoin the NHS Scheme and 27 November 2010 (i.e. his 60th birthday) was the latest date he could transfer his NHS Scheme benefits into the Scheme.

25. If he rejoined the NHS Scheme before January 2009 he would have a 12 month right to transfer his Scheme benefits into the NHS Scheme. If he moved to another local government position, outside South Yorkshire, he would have a 12 month right to transfer his NHS Scheme benefits into the Scheme, provided he did so before his 60th birthday in November 2010.  
26. Pension planning was uppermost in his mind for him to make enquiries about the effect this higher rate of pay would have on his pension. This effect proceeded down two avenues – the effect on his final salary, and the link to his years of pension contributions (given that he had rights in two different pension schemes).

27. The effect on his Scheme final salary was settled when it was agreed with Ms P that DoH would pay the Council for his work as part of his employment contract with the Council. This resulted in a significant increase in his pensionable pay. DoH covered the cost of the increased employer superannuation contributions and he paid the increased employee contribution to reflect the higher rate of pay.

28. Ms P contends that the pensionable pay question was not discussed until after he started the secondment in February 2008, but his recollection is that this matter was discussed with Ms P on 18 January 2008. However, it is clear that by 29 February 2008 the principle was established that the secondment would result in an increase in his pensionable pay. Under the regulations governing the Scheme, this would increase his final pensionable salary if he retired within three years.
29. The link to his years of pension rights was a separate discussion. At the time the Council did not make any information readily accessible to employees about the Policy on late transfers and the SYPA website contained only a minimal reference to late transfers, and so he pursued a verbal enquiry route to find out about the Policy.

30. He met with Ms P on 22 September 2008 to specifically ask her about the Policy. The context of this meeting is that he understood Ms P to be an expert within the Council on this matter. She had a good reputation in the Council. In his past dealings with her, she had shown that she was an able, competent and thoughtful senior HR manager and his line manager, Ms G, regarded her in the same light. The Council have not contested that she was the appropriate person for him to approach.

31. Ms P has subsequently said that she was not familiar with the Policy, but this is not how she represented herself during their meeting. She represented herself as an expert, clearly stating to him that late transfers were at the discretion of the Council, decisions about these transfers were made at Directorate level, were authorised by the Head of Service, and were generally agreed subject to the absence of any expectation of ill-health retirement or redundancy. What she did not say was that either the Council corporate officers or SYPA had any role in reviewing and possibly overturning a late transfer permission once it was given, and nor did she make any mention of a future process of valuation (i.e. non-club) that could reduce the benefit of a transfer.

32. He had made it clear to Ms P that his interest was in securing 25 years’ pension rights in the Scheme so as to be able to retire at 60 and she was aware that his new salary was considerably higher than his old salary. She could have been in no doubt that a lower valuation than year-for-year would affect his decision about whether to seek a transfer. 

33. He did not leave that meeting with Ms P with an expectation that an agreement to transfer had been finalised, but he did leave it with the understanding that his employer’s agreement to the transfer would be finalised once it had been given by his head of service and with the expectation that the transfer would be on a year-for-year basis.     

34. It was not until January 2009 when Ms P agreed in writing to the transfer of his benefits that he immediately requested transfer documents from SYPA and forwarded this to the NHS Scheme.

35. When he received the SYPA valuation of 13 years 12 days in May 2009 he was shocked. He met with both Ms P and Ms G and asked why the lower method of valuation was used. Ms P responded that she did not believe there was anything that could be done, and only then did it become evident to him that she was not an expert on late transfers that she represented herself to be. 

36. He informed both Ms P and Ms G that he was considering the possibility of waiting until July 2009 to complete the transfer and accepting a valuation of 21 years 160 days that he had obtained from SYPA based on his substantive salary. This valuation was still not a satisfactory outcome for him, but he reluctantly accepted it pending a decision on how he might eventually challenge the valuation in the future. 

37. It was not until 17 August 2009, when he tried to chase up the transfer through the NHS Scheme that he became aware there was an issue with progressing the transfer even at the non-club valuation basis. He tried to find out more about this through Ms P, but was told it would take time before a decision could be made to finalise the transfer.

38. He says that a contract to accept the transfer of his NHS Scheme benefits into the Scheme was established by Ms G’s memo of 27 January 2009 faxed to SYPA and that the contract did not allow either for the Council officers or SYPA, subsequently and unilaterally, to revoke it. He adds that the contract was qualified by Ms G email of 15 May 2009 so as to be explicitly calculated on a club basis, and the modified contract did not establish any entitlement either for the Council officers or SYPA to qualify it subsequently. 
39. He contends that, on legal and contractual grounds, the Council were not entitled to revoke the agreement, because all the usual features of the formation of a firm contract are to be found in the context in which Ms G’s agreement to the transfer was reached. It was clear that in consideration for additional benefits in the Scheme, he would transfer his benefits from the NHS Scheme. The Council had the capacity to deliver the benefits and the purpose of the contract was a legal and legitimate one.     
40. He says that the Policy was negligently misrepresented to him by the Council’s officers in breach of the employer’s duty of care, and that he reasonably relied on the representations made to him and suffered loss as a result.

41. He says that he relied on the representations made to him by Ms P, by consciously not pursuing other career and pension planning options. Firstly, he continued to work for DoH half time when he might have sought to work for them full time, as he did later in the following year. He did not feel the need to ask questions that would have led him to realise that DoH can place secondees with the NHS Business Services Authority, where they are eligible to join the NHS Scheme. Secondly, he can specifically recall in December 2008 deciding not to apply for a well-paid position with Leeds City Council, for which he would have been a very strong candidate. 
42. He says that the remedy would be for the Council to compensate him for the non-completion of the contract, which amounts to the difference between his present entitlement and the entitlement that would have existed had the transfer been completed and he had been credited with 21 years 160 days service. SYPA estimate this difference to be £237,946.28. He says that the compensation depends on the financial loss judged to have occurred, which could be more or less than this figure.                  

Summary of the Council’s position  
43. In relation to Mr Quigley’s assertion that Ms P presented herself as an expert, there is no support for this in any of the accounts that he has previously given. Ms P’s recollection of this meeting is that she did not refer to a policy, having not realised that there was one in place, nor did she make any reference to a ‘public sector club’, having not come across this term at the time. She had not advised on this issue before and it was an area she was not familiar with, and therefore does not believe that she gave clear or precise advice on the matter, nor could she have given the impression that there was a definitive Council position. 

44. Ms P found Mr Quigley to be very persistent and insistent in his request for a transfer and she believes that she may have reacted to this. She accepts that she should not have responded without a thorough check. She does not recall stating that she was ‘happy for the transfer to proceed’ because at the time, there had been no evaluation of the NHS Scheme’s benefits. 

45. Ms P did not make any statement about the level at which transfers were made as the process was not familiar to her. She did not ask how many years Mr Quigley had to transfer in; this issue was discussed for the first time much later on once a valuation amount had been received. She recalls that the meetings took around 10 minutes, as did all of the meetings that took place with Mr Quigley on this subject.

46. There is no allegation made by Mr Quigley of a statement from Ms P amounting to an agreement to permit the late transfer, or a firm representation that agreement would be given in due course. Equally importantly, there was no representation made of any kind as to the basis on which such a transfer would be calculated, nor should there have been: no query was raised about it by Mr Quigley. Nothing was said by the Council to give Mr Quigley cause to believe that a transfer would be calculated on a club or year-for-year basis.
47. Unfortunately Ms P did not refer to the Policy. Some dispute has arisen as to what the Policy actually means, but the Council’s position is that it excludes from consideration all those aged 50 or over. The Policy’s objective is to ensure that no one approaching retirement will be permitted to transfer benefits into the Scheme beyond the 12 month limit.

48. Ms P did not follow the Policy when authorising Ms G to write to SYPA confirming that there were no objections to the late transfer of Mr Quigley’s pension rights. However, this would not of itself have caused a problem if the transfer had proceeded as in fact anticipated by Ms P. She states: “My understanding was that he would have had to purchase his service in the LGPS Scheme using the money transferred across from the NHS. What I mean by this is I did not believe he would get a like for like years of service transfer into the LGPS but [SYPA] would need to use a sum of money coming in and calculate how many years it would buy him in [the Scheme]”.

49. Approval having been received, a letter was sent to Mr Quigley by SYPA enclosing a number of documents including a guide to Scheme which includes a statement that transfers not completed within 12 months of becoming a member of the Scheme is likely to result in lower benefits being offered in the Scheme. 

50. Mr Quigley contacted SYPA on 28 January 2009 to inform them that he would contact the NHS Pensions for current fund value and write to SYPA when it had been received. He also returned the acknowledgment slip that had been enclosed with the documents sent by SPYA on 3 February 2009.

51. On 11 February 2009 Mr Quigley’s secondment was confirmed to be extended to September 2009. He was chased for an update by SYPA on 2 April 2009 about the information from the NHS Pensions. In May 2009 he forwarded the documents he received from NHS Pensions which showed his transfer value and the benefits available to him under the NHS Scheme.

52. Before he received details of the benefits to be provided within the Scheme, Mr Quigley sent Ms G an email on 12 May 2009 about whether the transfer was to be on a club or non-club basis. At this stage, he had received no indication whatsoever that the transfer would afford him any specific benefits in the Scheme, and indeed the documentation he had been sent by SYPA in January 2009 had specifically warned him that it was likely to be less than if he had transferred at the time of his return to the Council.
53. Ms G emailed SYPA on 15 May 2009 confirming that Mr Quigley’s transfer was authorised as a club transfer. Ms P does not recall having a conversation with Ms G on the subject of club transfer and what this meant. It is plain from internal communications within SYPA that this was not considered possible. A calculation of the benefits that would be purchased in the Scheme was sent to Mr Quigley around 22 May 2009, and this showed that the transfer value would purchase benefits in the Scheme less that the NHS Scheme and would have been cost-neutral to the Council to provide. This was based on Mr Quigley’s current pay including the honorarium of £91,080.96. The transfer value purchased 13 years 12 days of service based on this final salary which translated into a pension of £14,838.09 and a lump sum of £44,514.26.                    
Conclusions

54. The 2008 Regulations state in Regulation 83(8) that a member of the Scheme may request a transfer of his benefits from another pension arrangement to the Scheme. They also state that the request must be made in writing before the end of 12 months from the date the person became an active member, or such longer period as the employer may allow. There is nothing in the 2008 Regulations that states that the transfer has to be accepted by the Scheme.
55. Mr Quigley made initial enquiries about the transfer of his benefits from the NHS Scheme to the Scheme in 2008. It is not disputed that these enquiries were made after 12 months from the date he became an active member. And he did not formally request a transfer until he completed the election form in July 2009.
56. Under the Policy, Council employees who were members of the Scheme could request a transfer of their benefits from another pension arrangement to the Scheme even though their request was made 12 months after they had become active members. The transfer was at the discretion of the Council. The Policy clearly excludes members who were aged 50 or over and those being considered for early retirement on grounds of ill health or the early retirement scheme from transferring in any benefits. (Though as a policy it there must still have been room to disapply it in an individual case.) 
57. Regulation 84(2)(c) of the 2008 Regulations states that if the transfer request is made more than 12 months after the date the person became an active member of the Scheme, the credit period is calculated in line with Chapter 4 and 5 of the Pensions Act 1993. This means that the transfer credit has to be calculated on a cash equivalent basis (i.e. non-club transfer).  Acceptance of the transfer on a club basis would have been outside the powers of both the Council and SYPA.
58. Ms P admits that she was not aware of the Policy when Mr Quigley first made his enquiries. If she had been aware of the Policy, she would have known that Mr Quigley was excluded from transferring his benefits as he was over the age of 50 at that time. 
59. Mr Quigley says that the Policy was negligently misrepresented to him by Ms P in breach of the employer’s duty of care.  It is certainly true that she represented to him that the transfer could be made late, and Ms G indicated could be made on a club basis.  The first was possible, but would have needed a departure from the Policy, the second was not.
60. There is no doubt that there was maladministration in the discussions and representations concerning the transfer.  Mr Quigley ought to have been told when he first made enquiries that the transfer would be against policy and could not be on a club basis.
61. I now have to consider what injustice, if any, Mr Quigley has suffered as a consequence of the maladministration identified above.  
62. Mr Quigley says that a contract was established when Ms G sent the memo of 27 January 2009 to SYPA. What needs to be considered here is whether a contract has been formed (in which case there is no need to show that detrimental reliance has occurred) or whether, in the absence of a contract, Mr Quigley would not have acted the same way if the correct information had been given and has acted to his detriment as a result of the incorrect information given.

63. The components needed for a contract to have been formed are not present here. For there to be a contract, there has to be an offer; acceptance; consideration; and an intention by both sides to be legally bound. Mr Quigley’s claim would fail on all points. 
64. The memo of 27 January 2009 and email of 15 May 2009 were confirmation that the Council had no objections to the late transfer and that the transfer was to be on a club basis. There was no offer and acceptance. Mr Quigley was not copied in on the memo, though he was copied in on the email. No figures, about the transfer credit, were specified in either the memo or the email because at that stage no calculations had been carried out.  
65. Mr Quigley says that the consideration for the contract was that he would transfer his NHS Scheme benefits to the Scheme in exchange for the Council’s agreement. But that was future consideration.  The Council had said that there could be a transfer on club terms if Mr Quigley did indeed transfer his rights.  They were no more bound to that than a shop is bound to sell an item at an advertised price.  In due course, Mr Quigley completed an application – equivalent in this analogy to offering to buy the item.  The Council rejected his offer. 
66. The consideration proposed by him was not adequate because if the transfer had proceeded the way he intended, it would have been of no detriment to him and no benefit to the Council. In fact it would have been of considerable detriment to the Council. 
67. In the absence of a contract, Mr Quigley can still argue that he acted to his detriment believing that the transfer would take place. In particular, Mr Quigley says that he worked for DoH on a part time basis when he might have sought to work for them full-time, as he subsequently did. He says that way he would have been eligible to join the NHS Scheme. Alternatively, he could have applied for a well-paid position with Leeds City Council in December 2008 but he decided not to. He says that the appropriate compensation depends on the financial loss judged to have occurred and could be less or more than his present entitlement and the entitlement if the transfer had been completed and he had been credited with 21 years 160 days in the Scheme, which he says is around £237,946.28.
68. It is possible that Mr Quigley could have applied for a position with Leeds City Council. However, there cannot be a presumption that if he had applied he would have been: (a) offered a position; and (b) allowed to transfer his NHS benefits to the Scheme on a year-for-year basis. 
69. It is also possible that Mr Quigley could have gone to work full-time for DoH earlier than he did. I accept for this purpose that if he had done so, he could have been eligible to join the NHS Scheme (DoH employees would more normally be in the Civil Service pension scheme, but it may have been possible for him to be employed by an NHS authority, as he says). However, his plan was to transfer the whole of his pensionable service in the NHS Scheme to the Scheme on a year-for-year basis and have his benefits calculated on his highest pensionable salary, i.e. £91,080.96. If he had worked full time for DoH and left the Scheme to join the NHS Scheme, his benefits under the Scheme (if not transferred) would have been based on the years he had been a member of the Scheme without his pensionable service in the NHS Scheme.  

70. If Mr Quigley had joined the NHS Scheme, he could have requested a transfer of his Scheme benefits to the NHS Scheme. However, there was no requirement for the NHS Scheme to accept the transfer (there is discretion in relation to any transfer) nor were they required to accept the transfer on a year-for-year basis.   
71. In addition, Mr Quigley would have been a member with deferred benefits under the 1995 section of the NHS Scheme. Depending on when he rejoined the NHS Scheme, within five years or after of becoming a deferred member of that scheme, he would join either the 1995 section or the 2008 section. According to the Guide the transfer of benefits from the 1995 section to the 2008 section is on a cash equivalent basis, which would suggest that transfers from previous pension arrangements could also be on the same basis.

72. If Mr Quigley had rejoined the NHS Scheme within five years of leaving the NHS, before 14 January 2009, he could of course have joined the 1995 section instead of the 2008 section. However given that it was not until 27 January 2009 when the Council confirmed to SYPA that they had no objection to him transferring his NHS Scheme benefits, and given that he would have had to have rearranged his full-time employment, which only began in late 2008, so as to be employed by an NHS agency, I am not convinced that he could or would have rejoined the NHS Scheme before 14 January 2009. 
73. There is nothing prior to 27 January 2009 which indicates that the Council had decided one way or another on Mr Quigley’s request to transfer his NHS Scheme benefits. 

74. The sequence and timing of events that Mr Quigley proposes would have happened if he had not been informed – in particular the alternative employment – are insufficiently certain for me to find a financial loss.

75. The reality of the matter is that Mr Quigley could probably not have replicated the hoped-for advantageous transfer on a club basis to take advantage of his raised salary.  He should not have been led to believe it was possible in the Scheme, but it was not possible elsewhere.  There is no evidence that he acted to his financial disadvantage in the mistaken belief that the transfer would be made.
76. However, Mr Quigley did, for about nine months, have a mistaken belief that he could transfer to his advantage.  He will have been distressed and disappointed to find he could not and was put to some inconvenience trying to arrange a transfer which he should have been told could not take place.
Directions   

77. I direct that within 28 days of the date of this determination, the Council shall pay Mr Quigley £250 as compensation for his distress and inconvenience.
Tony King 
Pensions Ombudsman

30 May 2014 
Appendix
The Local Government Pension Scheme (Administration) Regulations 2008

“Inward transfers of pension rights

83. – (1) If a person who becomes an active member has relevant pension rights, he may request his fund authority to accept a transfer value for some or all of those rights from the relevant transferor. 

(2) Relevant pension rights are accrued rights under a registered scheme but do not include rights to benefits under the scheme which are attributable (directly or indirectly) to a pension credit. 

(3) Accrued rights include rights to preserved benefits and rights appropriately secured under section 19 of the 1993 Act.

(4) For the purposes of this regulation and regulation 84, the fund authority, in relation to a transferring person, is the body maintaining the pension fund of the Scheme to which he is contributing. 

(5) The relevant transferor is the trustees or managers of the scheme under which the transferring person’s relevant pension rights arise. 

(6) But the relevant transferor for the rights specified in paragraph (3) is the trustees or managers of the scheme, or the insurance company, to which a payment in respect of his accrued rights has been made. 

(7) A request from a transferring person under paragraph (1) must be made by notice in writing.

(8) That notice must be given before the expiry of the period of 12 months beginning with the date he became an active member (or such longer period as his employer may allow). 

(9) Where a request under paragraph (1) is duly made the fund authority may accept the transfer value and credit it to its pension fund. 
Right to count credited period

84.—(1) Where a transfer value has been accepted under regulation 83, the member may count the credited period as a period of membership for these Regulations. 

(2) If the transfer value—

(a) is paid by the trustees or managers of a club scheme and the member has made the request under regulation 83 before the expiry of 12 months beginning with the date he became an active member;
(b) represents all the rights relating to the member in that scheme, and
(c) has been calculated—
(i)
in a case where Chapter 4 or 5 applies, in accordance with that Chapter, and

(ii)
otherwise, in a manner consistent with that prescribed under the relevant Chapter,

the credited period is the period which, if used to calculate a transfer value to be paid by the Scheme, would produce an amount equal to the transfer value received. 

(3) If paragraph (2) does not apply, the credited period must be calculated in a manner consistent with Chapter 4 or 5.

(4) In calculating the credited period under paragraph (3) due allowance must be given for the expected increase in the member’s pensionable pay between the date he became a member (or, if more than twelve months later, the date on which the transfer value is received) and his normal retirement age. 

(5) The fund authority must give the member a written notice—

(a) stating the period of membership he may count under paragraph (1); and
(b) containing a conspicuous statement giving the address from which further information may be obtained.”

“Chapters 4 or 5” referred to in Regulation 84 above are those chapters of the Pension Schemes Act 1993, which provide that transfers made from one scheme to another must be calculated on a cash equivalent basis.   
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